
Citizen’s access to the courts a critical tool of government accountability. In the 
past two years alone, the National Environmental Policy Act (NEPA) has been 
used by dozens of frontline communities to protect their livelihoods and hold proj-
ect sponsors accountable for dangerous, rushed, or poorly planned federal proj-
ects. 
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Court Halts 
Illegal Coal 
Leasing in 
Wyoming’s 
Powder River 
Basin

A federal district judge 
ruled on March 23, 2018 
that the Bureau of Land 
Management (BLM) vi-
olated the law when it 
made 80 billion tons of coal available for leasing and opened up more than 8 million 
acres for oil and gas development in the Powder River Basin without first assessing 
the environmental risks or considering any alternatives.  

A lawsuit was brought by the Natural Resources Defense Council (NRDC) after 
BLM approved plans to lease all of the Powder River Basin’s coal—enough to keep 
the country’s current coal plants burning for another 100 years—as well as allow 
millions of acres of public lands to be drilled for oil and gas without including any 
analysis on the indirect or downstream climate impacts that would result from the 
burning of the coal. 

The court agreed that the BLM was in violation of the National Environmental Policy 
Act (NEPA) when it refused to consider alternatives that would reduce the amount 
of coal available. 

In his decision, Judge Brian Morris of the US District Court of Montana held, “BLM 
cannot acknowledge that climate change concerns defined, in part, the scope of 
the RMP [Resource Management Plan] revision while simultaneously foreclosing 
consideration of alternatives that would reduce the amount of available coal.” 

The judge also called on BLM to do better in its accounting of carbon and meth-
ane pollution impacts from coal, oil, and gas, both in the planning area when the 
resources are developed and also “downstream” when the minerals are ultimately 
burned in power plants (Western Organization of Resource Councils et al v. U.S. 
Bureau of Land Management et al.; No. 4:2016cv00021)#ProtectYourVoice



Standing Rock Sioux Use NEPA to Fight Dakota 
Access Pipeline
Members of the Standing Rock Sioux Tribe in North Dakota have relied on the Na-
tional Environmental Policy Act (NEPA) in their legal challenges to the Dakota Ac-
cess Pipeline (DAPL). The pipeline represents a serious threat to the Missouri River 
and the clean water and to ancient burial grounds. 

Two earlier challenges — one claiming that grading land for the pipeline threatened 
sacred sites, and another claiming the pipeline would desecrate sacred waters — 
were both dismissed by the court, but in June 2018 a federal judge James Boas-
berg’s ruled that the U.S. Army Corps of Engineers’ environmental review ruling “did 
not adequately consider the impacts of an oil spill on fishing rights, hunting rights, 
or environmental justice, or the degree to which the pipeline’s effects are likely to be 
highly controversial.”  

The court halted construction of the pipeline on the grounds that the U.S. Army Corps 
of Engineers failed to address expert critiques of Dakota Access, LLC’s oil spill risk 
analysis and that the Corps’ conducted a skewed assessment that reached the con-
clusion that the selected site raised no environmental justice concerns. 

The Standing Rock Sioux Tribe filed a supplemental complaint against the U.S. Army 
Corps of Engineers on Nov. 1, 2018. The new stage in the lawsuit came after the 
Army Corps released a report — following over a year of study — that continued 
to dismiss the Tribe’s concerns about the risks of an oil spill on the Missouri River, 
where the pipeline crosses just half a mile upstream of the Tribe’s reservation.

The Standing Rock, Cheyenne River, Yankton, and Oglala Sioux tribes all fear the 
environmental harm that the pipeline could cause to the Missouri River in the event 
of a spill. The river holds special religious significance and all four tribe rely on it for 
their drinking water. 

Federal Court Stops Keystone XL Pipeline for Failing 
to Incorporate Climate Impacts
The Keystone XL pipeline, first proposed by TransCanada over a decade ago, 
would extract 800,000 barrels of the world’s dirtiest oil out of Canada’s Boreal for-
est each day and carry it from Alberta to refineries on the Gulf Coast. 

One of President Trump’s first actions was to allow the Keystone XL pipeline to 
proceed, but subsequent legal challenges under the National Environmental Poli-
cy Act have halted construction. 

In November 2018, Judge Brian Morris of the U.S. District Court for Montana halt-
ed all construction on the pipeline, ruling that the Trump administration “failed to 
take a hard look” at the cumulative climate impacts in its environmental analysis 
supporting the pipeline’s construction.  

“The Department instead simply discarded prior factual findings related to climate 
change to support its course reversal,” Morris added. 

The judge also blocked the federal government and TransCanada “from engaging 
in any activity in furtherance of the construction or operation of Keystone and as-
sociated facilities until the Department completes a supplement to the 2014 [Sup-
plemental Environmental Impact Statement] that complies with the requirements 
of” the National Environmental Policy Act and the Administrative Procedure Act. 

Thanks to NEPA, the Trump administration will have to go back and do real analy-
sis showing the public just how much this dirty pipeline would contribute to global 
climate change.



Ogala Sioux 
and the Black 
Hills Uranium 
Mining Proposal
Uranium was first mined 
and milled in Black Hills 
in the 1950s.Sustained 
community pressure cou- 
pled with a sudden drop 
in the price of uranium in 
the 1970s ultimately put 
an end to the mining but 
not soon enough to pre-
vent significant damage.. 
No less than 169 mines were left abandoned and unreclaimed, leaving a trail of 
contaminated land and water southwest of Mount Rushmore
 
Without modern-day laws like the Clean Water Act or a federal environmental review 
process mandated by the National Environmental Policy Act (NEPA) – laws Con-
gress did not pass until 1969 and 1972 – the uranium mines and the threats they 
posed to public health and the environment were never disclosed to the surrounding 
communities before the project was approved, nor was there an opportunity for the 
public to weigh in and voice their concerns. 

In the mid-2000s, mining companies again sought to extract uranium from the Black 
Hills. The local residents and the Oglala Sioux relied on NEPA’s public comment 
periods to shed light on legitimate concerns about possible harm to the region’s wa-
ter supply and native burial sites. When the Nuclear Regulatory Commission failed 
to substantively consult with the tribe during the permitting pro- cess and moved to 
approve the Environmental Impact Statement (EIS), the tribes found recourse in 
NEPA. 

The permit was immediately challenged in court and struck down by the Ninth Cir-
cuit Court of Appeals in July 2018.  Siding with the Oglala Sioux Tribe, Chief Judge 
Merrick Garland wrote that the law “obligates every federal agency to prepare an 
adequate environmental impact statement before taking any major action, which 
includes issuing a uranium mining license.” 

Judge Garland wrote that the NRC’s failure ton consider impacts on the tribe was a 
“significant deficiency.” Moreover, the judge noted that the NRC’s action appeared 
to be part of a larger systemic pattern of abuse.  “This was not a one-off decision by 
the NRC… Rather, it appears to be the agency’s settled practice,” noting that the 
NRC had previously allowed a license for uranium projects in Wyoming and Nebras-
ka to remain in effect despite findings that NRC staff had not complied with NEPA.”

Environmental, Labor, and Civil Rights Organizations 
Continued Fight Against President Trump’s Border Wall
In 2005, Congress passed the “Real ID Act of 2005,” empowering the Secretary of 
Homeland Security to “waive in their entirety” all laws for the or the construction of 
border barriers and associated infrastructure. Under this authority, the Secretary of 
Homeland Security has waived dozens of federal, state, and local laws, including 
the Clean Water Act, Clean Air Act, the Endangered Species Act, and NEPA.

Since then, more than 650 miles of border wall and vehicle barriers have been 
constructed along the border, causing catastrophic flooding and loss of life, cutting 
through sensitive ecosystems, and dividing communities and tribal nations. 

Using the authority granted under this Congressional waiver, in 2008 U.S. Border 
Patrol built a 5-foot concrete barrier inside a storm-water tunnel that undocumented 
immigrants were using it to move between the border towns of Nogales, Mexico and 
Nogales, Arizona. The action, undertaken without informing the Mexican govern-
ment or performing any environmental review, effectively created an underground 
dam. That summer, torrential rains caused catastrophic flooding in Nogales, Mexi-
co, destroying 578 homes, 45 cars, and causing $8 million in damages. Two people 
drowned. 

The election of Donald Trump and his promise of a southern border wall has only 
exacerbated this emergency, and Department of Homeland Security (DHS) has re-
lied on the same 2005 Congressional waiver to build the wall.

In April 2017, the Center for Biological Diversity partnered with U.S. Rep. Raúl Gri-
jalva in a lawsuit seeking more thorough analysis of the impacts of the border wall 
and border security under NEPA.

The  devastation in Nogales cannot be undone but future disasters can be prevent-
ed if NEPA is allowed to help. 



Giving a Voice to Federal Inmates
NEPA gives impacted communities a right to weigh in on federal projects impact- 
ing their livelihoods – that includes federal inmates who could be housed in new 
federal prisons.

In December 2018, the Abolitionist Law Center and 21 federal inmates filed a 
legal challenge to a newly proposed $444 million prison in Kentucky on top of   
a former coal mine, next to an active mine and coal sludge pond, which could 
house them in the near future.

The suit charges that the U.S. Bureau of Prisons violated NEPA by failing to  ad-
equately inform prisoners and solicit their input despite the fact that inmates will 
suffer any adverse health effects from living on the site. 

The suit allowed petitioners to show, among other things how the project would 
endanger prisoners by forcing them to live on a “toxic” location. .

SHORTCUTTING ENVIRONMENTAL REVIEWS

When safeguards like environmental reviews mandated by the National Envi-
ronmental Policy Act (NEPA) are rushed or ignored, the financial, environmental, 
and public health consequences can be severe.

Affordable 
Housing in 
Chicago

An investigation by 
the U.S. Department 
of Housing and Urban 
Development (HUD) 
released in January 
2018 indicated that 
East Chicago failed to 
evaluate or mitigate 
hazards in some fed-
erally-funded housing projects in the years after the northwest Indiana neighbor-
hoods were designated as a toxic Superfund site.  

The investigation by HUD concluded that East Chicago officials’ inaction may have 
endangered families’ health and safety. 

The findings were discovered during and inspection of city environmental reviews 
of properties from 2009 to 2015. East Chicago spent nearly $232,000 in grant mon-
ey from the department to rehab 14 low-income properties in the Superfund site 
from 2008 to 2017, according to records, but HUD concluded that because city staff 
did not fully evaluate impacts of site contamination for rehab and new construction 
projects from 2009 to 2016, “contamination could have affected the health and 
safety of occupants of these properties. In some cases, the (environmental re-
views) identified the property’s location in (the Superfund site)...however, the sites 
were not further investigated to rule out potential impacts, or mitigated when con-
tamination was confirmed.”

Chicago Mayor Anthony Copeland was forced to send letters to more than 300 
families at the West Calumet Housing Complex telling them they had to relocate. 
while the EPA cleans up the remaining lead and arsenic contamination.

The story, which only came to light in January 2018, is a sad reminder of the impor-
tance of environmental reviews as well as the public health costs that occur when 
governments seek to shortcut NEPA process.



What can happen when NEPA is ignored: the case of 
the Oroville Dam

The Oroville Dam Case study is a good example of the harm that can be caused 
when courts, agencies, and developers fail to take the National Environmental 
Policy Act (NEPA) seriously. T. Located 75 miles north of Sacramento California, 
the Oroville Dam holds back a reservoir containing 1.1 trillion gallons of water, 
supplying farms and cities across the state.

After enduring five years of brutal drought, in February 2017 California went from 
one extreme to the other—from too little water to too much water. In order to 
prevent the dam from overflowing, operators were forced to release the excess 
water through a process of controlled discharges through the spillway. However, 
on February 7th, the dam’s main spillway cracked in two, prompting a temporary 
shutdown of the structure just as another major rainstorm rolled through Northern 
California.

Dam engineers soon discovered that the situation was far more severe than orig-
inally thought - erosion on the hillside had compromised the integrity of the entire 
spillway. Making matters worse, the 30-foot-high concrete barrier at the top of the 
emergency spillway was also in danger of failure. 

Faced with the prospect of 30-foot wall of water headed their way, some 180,000 
residents were forced to evacuate. 

The crisis was ultimately averted when dam engineers decided the damaged 
main spillway was still capable of handling larger water releases, but it could have 
been avoided altogether if state and federal officials had heeded the warnings of 
environmental groups over a decade before.

In accordance with the Federal Power Act, hydropower projects that are not 
owned by the federal government undergo relicensing of their facilities every 30 
to 50 years, a process that requires completion of a new Environmental Impact 
Statement (EIS) under NEPA. First licensed back in 1957, the Oroville dam be-
gan this relicensing process in December 2000 at the request of the Federal 
Energy Regulatory Commission (FERC). 

In 2003, three environmental groups filed a motion with the federal government to 
make FERC’s renewal of the operating license conditional on lining and reinforc-
ing the dam’s emergency spillway. 

“At present, the ungated spillway at Oroville Dam consists of a spillway lip only—
and utilizes a hillside as the project spillway,” the groups wrote to FERC in 2003. 
“Utilizing such a spillway has the potential to cause severe damage to the down-
stream hillside, project facilities and downstream environments located in the 
path of the flood release.” 

The Yuba County Water Agency—which owns transmission lines and other infra-
structure in the area—also noted serious concerns in a 2002 memo. Unfortunate-
ly, the motion to intervene was dismissed and the environmental groups’ com-
ments to FERC’s draft EIS were brushed off by both state and federal agencies. 

The Oroville Dam case is a great example of how NEPA provides valuable, even 
life-saving information and an opportunity to remedy dangerous conditions and 
avert substantial harm. Ignoring or undermining NEPA can have substantial impli-
cations. Legislators and regulators need to support NEPA, heed its warnings and 
oppose efforts to undermine this important law.  



STRENGTHENING COMMUNITIES
The National Environmental Policy Act (NEPA) ensures that those who manage 
federal projects have access to the best available information and input from im-
pacted communities.

Public Input at Holloman Air Force Base 

In 2018, the Air Force announced that it would examine adding thousands of new 
training flights by supersonic F-16 fighter jets on a scale that could have very serious 
impacts on the residents of Silver City, New Mexico, surrounding counties, and the 
pristine Gila and Aldo Leopold Wilderness areas. 

According to the plans, the Air Force would conduct 10,000 overflights annually, in-
cluding low-altitude flights at just 500 feet above the forest and 2,000 feet above 
wilderness areas. The proposal also calls for dropping some 30,000 flares each year. 

The increased noise from sonic booms is a concern for many residents as are the 
implications for wildlife, habitat, and hunting – the economy of Silver City and the 
surrounding areas is heavily dependent on people visiting Gila, the nation’s first wil-
derness area. Some residents have also expressed concern about the fire risk asso-
ciated with spraying 30,000 magnesium flares over the forest each year.

Thanks to the National Environmental Policy Act (NEPA), these citizens have an op-
portunity to engage with their government over this proposal that will directly impact 
their community. Silver City residents and local lawmakers have routinely shown up 
to both scoping meetings and more formal meetings to learn more about the Air Forc-
es proposal: as part of the preparation of an Environmental Impact Statement (EIS) 
under NEPA, the Air Force is required to hold these meetings and solicit public input.

While it remains to be seen whether the Air Force decides to move forward with its 
original plan, the NEPA process has been instrumental in ensuring transparency and 
robust commentary between local residents and their federal government.
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