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On behalf of the Board of County Commissioners of Gunnison County (“Gunnison 

County” or “County”), we submit below the following comments to the United States Forest 

Service’s (“USFS’s” or “Forest Service’s”) proposed revisions to NEPA procedures and 

regulations released on June 13, 2019 (“Proposed Rule”). Please do not consider the comments 

contained in this letter to be the only, or final, comments that the County may submit regarding 

the proposed Revisions during the planning process. Gunnison County reserves the right to 

submit additional or different comments as the process progresses. 

INTEREST OF GUNNISON COUNTY 

Gunnison County is a rural county in Southwest Colorado, with a population, as of July 

2018, of approximately 17,246, according the U.S. Census Bureau (www.census.gov). It is the 

fifth-largest county by land area in Colorado, with a total area of 3,260 square miles, which in 

turn is approximately two and a half times the size of the entire state of Rhode Island’s 1,214 

square miles (1,220,035 square acres).  Land under the jurisdiction of the USFS in Gunnison 

County consists of almost 2,000 square miles, including the Grand Mesa, Uncompahgre and 

Gunnison National Forest (“GMUG”) as well as the White River National Forest. That is, USFS 

lands are 60% of the land in Gunnison County. In addition, Gunnison County contains over 500 

square miles of Bureau of Land Management (“BLM”) land, and another 60 square miles of 

National Park Service (“NPS”) land. Federal lands comprise almost 80% of land in Gunnison 

County.  

• Economic Drivers 

Gunnison County’s primary economic drivers are reliant on the pristine environment and 

natural landscapes of our federal land, and include Western Colorado University, recreation, 

tourism, extraction of minerals including oil and gas, livestock grazing and timber harvesting.  
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• Western Colorado University 

 Western Colorado University offers more than 100 undergraduate and post-graduate 

areas of study among majors, minors, emphasis and certificates, including particularly germane 

to Forest Services lands a Master in Environmental Management, an M.S. in Ecology, and an 

Outdoor Industry MBA.  

• Recreation.  

Recreation opportunities in Gunnison County directly on Forest Service lands year-round 

include over 750 miles of hiking and mountain biking trails and the best extreme skiing terrain in 

the lower 48 states. 

• Tourism.  

Visitors are drawn to Gunnison County to experience a vibrant cultural scene, ranching 

heritage and bountiful natural resources – many directly on Forest Service lands year-round.   

• Oil and Gas.   

Gunnison County government has historically supported oil and gas extraction as an 

important part of the County’s economy. The County also recognizes the need to ensure public 

health and safety of local communities, water quantity and quality, air quality and to consider 

other potentially negative consequences of oil and gas operations both on and off of Forest 

Service lands. The intent of Gunnison County is to provide a framework for the responsible 

exploration of oil and gas in a manner that conserves other natural resources, is sensitive to 

surrounding land uses, and mitigates adverse impacts to the public health, safety, welfare and 

environment of the region.   

• Livestock Grazing. 
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Cattle ranches and agricultural activities both on and off of Forest Service lands in Gunnison 

County have been a significant land use for more than a century. 

• Hunting and Fishing. 

Gunnison County contains, in whole or in part, ten Colorado Parks and Wildlife Game 

Management Units, the majority of which are located on federal land. Units 54 and 55 are 

located entirely within Gunnison County, and those units alone provided tags for several hundred 

deer hunters and over 4,000defin elk hunters in 2018 

(https://cpw.state.co.us/thingstodo/Pages/Statistics.aspx). 

The Taylor, East and Gunnison Rivers as well as the Black Canyon of the Gunnison are 

world-class fishing destinations, providing habitat for many fish species, including the Colorado 

River Cutthroat Trout, which is native to the Gunnison Basin. Over a dozen fishing guide 

outfitters operate in Gunnison and Crested Butte alone, and the fishing guide industry is a major 

contributor to the local economy of Gunnison County. The health and abundance of fish in the 

Gunnison Basin waterways are not only crucial to this industry, but are also indicators of the 

overall health of a watershed. 

• Rocky Mountain Biological Laboratory.  

The Rocky Mountain Biological Laboratory (“RMBL”), located in Gothic, Colorado, is a 

unique high-altitude research site that has become internationally renowned. The mission of 

RMBL is to conduct research on important topics such as pollination, changing climate and high-

altitude ecosystems, and the laboratory has influenced federal environmental policies, including 

the revision of the National Clean Air Act.  

• Water Resources.  
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Gunnison County is hydrologically unique, containing on Forest Service lands the 

headwaters of the main stem of the Gunnison River, the main stem of the North Fork of 

Gunnison River and the main stem of the Crystal River—all of which are tributaries of the 

Colorado River. A close neighbor, Saguache County, contains on Forest Service lands, 

headwaters of the Rio Grande River. Another close neighbor, Hinsdale County, contains on 

Forest Service lands, the main stem of the Lake Fork and East, Middle and West Forks of the 

Cimarron River. The waters that originate on Forest Service lands in Gunnison County provide 

hydroelectric power, and industrial, agricultural and domestic water supply to the Southwestern 

United States, all the way to the Gulf of Mexico.  

• Wilderness Areas.  

Seven National Wilderness Areas are located, in whole or in part, within Gunnison 

County. These are federally managed by the USFS, NPS, U.S. Fish and Wildlife Service 

(“USFWS”), and the BLM, although most wilderness areas are located on Forest Service lands. 

The term wilderness is defined as “an area of undeveloped Federal land retaining its primeval 

character and influence, without permanent improvements or human habitation, which is 

protected and managed so as to preserve its natural conditions”. The primary goal of 

management of these areas is to provide undisturbed habitat for threatened or endangered species 

and also to preserve areas that possess unique ecological, geological, scientific, educational, 

scenic or historic value.  

More than 50 peaks with elevations over 13,000 feet, three of which are over 14,000 feet, 

are located on federal lands within Gunnison County.  

• Threatened and Endangered Species.  
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Over two dozen endangered or threatened species can be found on and off of Forest 

Service lands in Gunnison County, including: 

• Gunnison Sage Grouse 

• Skiff Milkvetch 

• Colorado River cutthroat trout 

• Willow carr 

• Boreal toad 

• Canada lynx 

To a large degree, these species are dependent on water quality and quantity of water 

bodies originating on Forest Service lands.  

• Air Shed. 

 Both the airsheds of the upper main stem of the Gunnison River and North Fork of the 

Gunnison River behave in a coherent way regarding emissions and dispersion of emissions that 

originate from activities on Forest Service lands.   

• Gunnison County Regulatory Authority  

Recognizing that public lands are an important part of the economy, health and well-

being of its citizens, Gunnison County has, throughout its history, promoted responsible use and 

enjoyment of Forest Service lands and other federally-owned lands within its borders by the 

public, most often in cooperation with the Forest Service and other stakeholders.  In addition, 

pursuant to Colorado law, the County retains, and exercises, authority to regulate land use 

planning, environmental quality and protection of lands within its borders.  See, e.g., Colo. Rev. 

Stat.§§ 18-9-117, 29-20-101, 30-28-101 et seq., 30-11-107 et seq., 38-1-202, 42-1-102, 42-4-

106, 43-1-217, 43-2-112, 43-2-201, 43-2-201.1; Bd. of Cty. Comm'rs v. BDS Int'l, LLC, 159 P.3d 
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773, 785 (Colo. App. 2006); Ashpalt Paving Co. v. Bd. of Cty. Comm’rs, 425 P.2d 289, 293 

(Colo. 1967).   

For any or all of these reasons, there can be no doubt that Gunnison County is an 

important, if not critical, stakeholder and interested party in the Proposed NEPA Rule. For the 

reasons identified below, the essence of which is that the proposed revisions to NEPA would 

have the effect of eliminating both legally required and beneficial public input, will violate the 

law and will undermine agency decisions, Gunnison County respectfully suggests that this 

particular rulemaking effort is fatally flawed and would not survive judicial review. Gunnison 

County recommends that the Agency abandon this particular rulemaking.  

For ease of reference, Gunnison County provides this table of contents for its comments: 

Table of Contents 
I. The Proposed Rule Would Profoundly Change the Forest Service’s Use of 

“Categorical Exclusions” and Preclude Public Comment on Them....................... 10 

II. The Forest Service’s Mission Requires A Strong Public Process  ........................... 15 

A. The agency cannot meet its core obligations without strong and continuing 

public engagement  ...................................................................................................... 15 

B. Collaboration is not a substitute for the NEPA process  ..................................... 18 

III. The Proposed Rulemaking Itself Requires Preparation of an Environmental 

Impact Statement  ............................................................................................................... 19 

A. The Proposed Rule cannot be categorically excluded from analysis under 

NEPA .............................................................................................................................. 20 

B. An EIS is required because the Proposed Rule is expressly intended to 

increase the impact of Forest Service management  ............................................ 25 

C. The Proposed Rule would strip analysis and public participation from some 

of the Forest Service’s entire programs of work  .................................................. 27 

D. The Proposed Rule requires an EIS because it will effectively revise forest 

plans across the entire National Forest system  .................................................... 28 

E. The Proposed Rule must be analyzed in at least an EA to address unresolved 

conflicts by providing alternatives  .......................................................................... 35 
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IV. The Proposed Rulemaking Requires Programmatic Consultation with the Fish 

and Wildlife Service  .......................................................................................................... 36 

V. The Proposed Rule is Arbitrary and Capricious and Contrary to the Law  ........ 39 

A. The Proposed Rule is not based on an accurate and complete problem 

identification  ................................................................................................................. 41 

B. The need to avoid litigation is a reason to retain and strengthen existing 

procedures, not a reason to eliminate them  .......................................................... 42 

VI. The Proposed Rule Fails to Demonstrate that its Existing Authorities Are 

Inadequate  ........................................................................................................................... 43 

VII. The Forest Service Should Retain and Strengthen Procedural Protections for 

Inventoried Roadless Areas and Potential Wilderness Areas, Including as 

Classes of Actions Normally Requiring Preparation of an EIS and Resource 

Conditions for Purposes of Determining Extraordinary Circumstances .............. 51 

A. Background  .................................................................................................................. 52 

B. Roadless areas and their myriad ecological and social values warrant 

protection  ...................................................................................................................... 54 

C. The Forest Service has long provided procedural protections for roadless 

areas  ............................................................................................................................... 59 

D. Courts have long recognized the need for additional procedural scrutiny of 

projects in roadless areas  .......................................................................................... 64 

E. Agencies must provide reasoned explanations for changes in position. .......... 66 

1. The Forest Service’s Rationale for Removing Proposals that Would 

Substantially Alter the Undeveloped Character of an IRA from Classes of 

Actions Normally Requiring Preparation of an EIS is Arbitrary and 

Capricious. .............................................................................................................. 67 

2. The Proposals to Move Potential Wilderness Areas to the List of 

Congressionally Designated Areas for Purposes of Extraordinary 

Circumstances and to Eliminate PWAs from Classes of Actions Normally 

Requiring Preparation of an EIS are Arbitrary and Capricious ............... 68 

VIII. The Promulgation of New Categorical Exclusions is Arbitrary and 

Capricious…………………………………………………………………………...71  

A. The Forest Service’s Overall Approach to Developing the CEs is Arbitrary 

and Capricious  ............................................................................................................. 71 

B. The Forest Service does not have the administrative record to use mitigated 

FONSIs to justify the CEs  ......................................................................................... 73 

1. Mitigation for past actions must be included as explicit limits on new CEs 

 .................................................................................................................................... 73 
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2. Without consistent monitoring of the spread of non-native invasive 

species, the proposal violates Executive Order 13112 ................................... 75 

3. CEs cannot lawfully be used as programmatic, policy-level effort to 

significantly increase the Agency’s management footprint  ........................ 75 

4. The Forest Service already has CEs for many restoration activities  ........ 76 

5. CEs cannot be created to cover actions that involve unresolved conflicts 

of the use of available resources  ........................................................................ 77 

6. Plan consistency and national BMPs are not enough to avoid significant 
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C. The Forest Service cannot create new, broader CEs without any evidence 

that its current CEs do not have significant impacts  .......................................... 80 

1. The Proposed CEs are sufficiently broad, vague, unsupported, and 

consequential, as to be Arbitrary and Capricious  ........................................ 81 

a. Proposed CE 16 (36 C.F.R. § 220.5(e)(16)) – Forest Plan Amendments 

 ............................................................................................................................. 81 

b. Proposed CE (d)(11), (d)(12), (e)(3)(36 C.F.R. §§ 220.5(d)(11), (d)(12), 
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The National Environmental Policy Act provides that “each person has a responsibility to 

contribute to the preservation and enhancement of the environment.” 42 U.S.C. § 4331(c). The 

Forest Service’s proposal would stifle the primary way the public has contributed to the 

preservation and enhancement of their national forests—namely, by sharing their observations, 

knowledge, values, and suggestions with the agency professionals charged with caring for the 

land. This is contrary to a thesis in the proposal that the public would benefit from all the time 

they will save when they can no longer comment on projects that will affect the places they care 

about: “The direct benefits of the rule are … reduced costs and time spent … by … the public 

engaged in the environmental analysis process.” 84 Fed. Reg. at 27,550. 

As a touchstone for these comments, Gunnison County offers this reminder of NEPA’s 

purpose: 

NEPA procedures must insure that environmental information is available to 

public officials and citizens before decisions are made and before actions are 

taken. The information must be of high quality.  Accurate scientific analysis, 

expert agency comments, and public scrutiny are essential to implementing 

NEPA. 40 C.F.R. § 1500.1(b).  

The Forest Service’s proposal ignores and undercuts these requirements of public 

disclosure and accountability. The agency assures the public that its analysis will 

continue to be of high quality, but those assurances are empty without public scrutiny. 

At turns, the Forest Service emphasizes the radical difference it wants to make on the 

ground as a result of this rule change, then downplays the proposed changes, asserting that the 

rulemaking would merely “modernize the Agency’s NEPA policy by incorporating lessons 

learned and experience gained over the past 10 years.” 84 Fed. Reg. at 27545. This thesis is 
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contrary to Gunnison County’s experience that the Forest Service’s stakeholders have been 

learning to work in collaboration with each other and local staff to help the Agency provide 

greater ecological and economic benefits.  Rather than build upon that experience, the proposal 

suggests that working with the public is not worth the effort. Each of the Proposed NEPA Rule’s 

changes would significantly and unlawfully limit or eliminate environmental assessment of, and 

the public’s role in, site-specific decision-making. 

According to the Proposed NEPA Rule, new categorical exclusions (“CEs”) would likely 

be used for up to 3/4 of the decisions currently authorized with an environmental assessment 

(“EA”) and decision notice and finding of no significant impact (“DN/FONSI”). 84 Fed. Reg. at 

27,550 (estimating that, of its 277 annual decisions completed with an EA, up to 210 would be 

made with CEs).  

The proposal also encourages segmentation of projects, allowing the use of multiple CEs 

to approve “a single proposed action when a single category does not cover all aspects of the 

proposed action.” 36 C.F.R. § 220.5(a)(2) (proposed). The rule would also incentivize line 

officers to reframe existing projects, such as proposing smaller successive actions, in order to 

take advantage of the CE.  

Furthermore, in addition to creating new CEs and encouraging segmentation of projects, 

the proposal would also expand the scope of existing CEs by removing implicit limitations. 

According to the proposal, “[a]ll categories are independently established and do not constrain or 

limit the operation of each other.” 36 C.F.R. § 220.5(a)(2) (proposed).  

In the past, the overuse of CEs would have been curbed by the list of “extraordinary 

circumstances”, which function as a backstop for CEs. The Proposed Rule, however, would strip 

away extraordinary circumstances as a meaningful check on the use of CEs. As discussed in 
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detail herein, the proposal allows projects that will affect sensitive resources to proceed under 

CEs so long as the line officer believes (without any analysis or public accountability) that the 

effect will not be “substantial,” and allows the line officer to ignore short-term harmful impacts 

if there are plausibly beneficial long-term effects. Together, these changes would allow the use 

of CEs (and, consequently, eliminate public involvement and analysis) where they could not 

have been used before. The proposal also completely deletes an important resource condition as 

an extraordinary circumstance—namely, sensitive species. As a result, it allows projects to 

proceed under CEs even if they would have substantial adverse effects to sensitive species that 

the Agency has an obligation to protect under the National Forest Management Act (“NFMA”). 

These new and expanded CE authorities would dramatically affect the public’s right to 

notice and comment for site-specific decisions. Projects authorized under CEs would no longer 

be “scoped,” and the public would therefore lose all advance notice and comment requirements. 

36 C.F.R. § 220.4(d) (proposed).1 Again, assuming (conservatively) that 3/4 of EA-level 

decisions will be authorized using CEs in the future, the public would lose the opportunity to 

comment on over 93% of all Forest Service decisions.2  For all these decisions, the public would 

lose their only opportunity to raise concerns about the potential for extraordinary circumstances, 

cumulative impacts, or otherwise offer suggestions on how to limit or mitigate harms at the site-

specific level. 

                                                
1 Although proposals under CEs will appear in the Schedule of Proposed Actions (SOPA), the 

SOPA does not require advance notice. The SOPA is defined as providing notice of “actions for 

which a … decision memo would be or has been prepared.” 36 C.F.R. § 220.3 (emphasis added). 
2 Based on data provided under the Freedom of Information Act, of the roughly 30,000 decisions 

made by the agency between 2006 and 2016, the vast majority (80.1%) were approved using 

CEs; 17.6% were approved using EAs; and the remaining 2.3% of decisions were made with 

EISs. If 3/4 of the EAs were shifted to CEs, 93.3% of all decisions would be authorized using 

CEs. 



14 
 

In addition, the proposal would also marginalize the public from site-specific decisions 

through the use of Determinations of NEPA Adequacy (DNAs), discussed in greater detail 

below. As relevant here, DNAs purport to allow the Forest Service to recycle old analyses for 

similar, but temporally and spatially distinct, actions. 36 C.F.R. § 220.4(i) (proposed). DNAs 

would allow line officers to determine that a new action is “essentially similar” to a prior action 

without site-specific analysis to support that conclusion and without public input that could 

reveal unique or special considerations about the new action. As a result, DNAs would plainly 

circumvent the public’s right to participate in site-specific conversations they would have been 

involved with in the past. 

Finally, the Proposed Rule would cut the public entirely from site-specific decisions on 

vast acreages under an approach known as “condition-based management,” which is discussed in 

detail elsewhere in these comments. 84 Fed. Reg. at 27,550. The purpose and effect of the 

condition-based approach is to eliminate site-specific decision making under NEPA altogether. 

Rather than identify locations for treatment, the Forest Service would identify “conditions” in its 

decisions, and it would later implement treatments at the site-specific level with little or no 

further public involvement or analysis, and no obligation to respond to any public comment that 

is provided.  

Applied across the national forest system over time, these changes together would all but 

eliminate public participation from site-specific decision-making, the requirement for science-

based analysis of impacts, and the consideration of alternatives for hundreds of decisions each 

year. The Forest Service suggests that it will continue to conduct interdisciplinary analyses, but 

the rule’s genesis is the desire to reduce the resources spent on analysis while attempting to 

increase timber outputs. See 84 Fed. Reg. at 27,544. Even if some superficial analysis is 
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performed internally to support the findings in a decision memo (“DM”), it will not be subject to 

public disclosure and comment, and as a result it will not be corrected or improved based on site-

specific information or preferences offered by the public. Again, the public’s role will suffer the 

most. This is not the outcome that NEPA is designed to foster.  

The Forest Service asserts that this profound change would not lead to any significant harm. 

According to the Agency’s Proposed Rule, public involvement and science-based analysis has 

little, if any, benefit on agency decision-making. This is an astonishing premise, and it does not 

withstand even casual scrutiny; and it is dramatically inconsistent with the “twin aims” of NEPA. 

Price Road Neighborhood Ass’n v. U.S. Dept. of Transp., 113 F.3d 1505, 1511 (9th Cir. 1997) 

(“one of the twin aims of NEPA is active public involvement and access to information”). In the 

remainder of these comments Gunnison County explains the legal and factual deficiencies of a 

Proposed Rule that could have been prevented by simply heeding the counsel of the Agency’s 

first Chief: “It is more trouble to consult the public than to ignore them, but that is what you are 

hired for.”3 

II. The Forest Service’s Mission Requires A Strong Public Process. 

 

A. The agency cannot meet its core obligations without strong and continuing 

public engagement. 

 

At the core of the Forest Service’s mission, the multiple-use mandate cannot be satisfied 

without site-specific information at the project level, area-wide context at the planning level, and 

analysis, consideration of alternatives, and public participation at all levels of decision-making. 

Indeed, the first four “core values” of the Forest Service’s national strategic plan are 

                                                
3 Gifford Pinchot’s “11 Maxims” (available at 

https://www.fs.usda.gov/Internet/FSE_DOCUMENTS/fseprd547191.pdf). 

https://www.fs.usda.gov/Internet/FSE_DOCUMENTS/fseprd547191.pdf
https://www.fs.usda.gov/Internet/FSE_DOCUMENTS/fseprd547191.pdf
https://www.fs.usda.gov/Internet/FSE_DOCUMENTS/fseprd547191.pdf
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transparency, participation, collaboration, and accountability.4 The Forest Service’s Proposed 

Rule shows a failure to appreciate the importance of these basic responsibilities. 

The multiple-use mandate requires the Forest Service to optimize the uses of national 

forest lands: to make the “most judicious use of the land,” with discernment of the “relative 

values of the various resources in particular areas.” 16 U.S.C. §§ 529, 531. In this balance, “each 

of these resources is by statute to be given equal consideration with the others.”5 But Congress 

did not tell the Agency where and how to meet this mandate, nor could it. The relative values of 

the uses, both “tangible and intangible,”6 will “vary locality by locality and case by 

case...because of particular circumstances.”7 Accordingly, the Forest Service enjoys considerable 

discretion at the site-specific level, e.g., Perkins v. Bergland, 608 F.2d 803 (9th Cir. 1979), 

subject to the sideboards of NFMA and other laws like the Endangered Species Act and Clean 

Water Act.  

The agency’s unambiguous duty to maximize benefits (and as a corollary, to minimize 

harm to competing uses) can be reconciled with its broad discretion only because of the advent 

of strong procedural requirements. First and foremost, among them is openness to, and 

consideration of, alternatives. If the Forest Service has the discretion to choose where it will 

pursue a given use, but different locations for the activity would lead to different levels of harm 

for other, co-equal uses, then the decisionmaker needs to know what the options are. E.g., 

Meister v. USDA, 623 F.3d 363 (6th Cir. 2010) (explaining that the duty to consider alternatives 

flows from the discretion to choose between them). Closely related, the decisionmaker needs to 

                                                
4 USDA Forest Service Strategic Plan: 2015-2020 (June 2015). 
5 Senate Agriculture and Forestry Committee Report Accompanying S.3044 (May 23, 1960). 
6 Senate Agriculture and Forestry Committee Report Accompanying S.3044 (May 23, 1960). 
7 House Agriculture Committee Report Accompanying H.R. 10572 (April 25, 1960); Senate 

Agriculture and Forestry Committee Report Accompanying S.3044 (May 23, 1960). 
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be able to compare the impacts of those options. Sierra Club v. Butz, No. 71-2514 (9th Cir. 1973) 

(requiring that the Forest Service establish knowledge of ecological consequences and 

consideration of alternatives that would have met timber goals with greater protection to other 

values). Third, because the statute is concerned with “relative values” that cannot be measured in 

objective terms, 16 U.S.C. § 529, the Forest Service must consult the public to understand their 

subjective preferences. And, finally, because these values vary by area, id., the need for public 

involvement is ongoing, decision by decision and at each relevant scale of decision. 

The procedural duties necessitated by the multiple-use mandate are also at the center of 

the NEPA process. As the Forest Service itself has observed, in NFMA and NEPA “Congress 

sought to create mechanisms for conflict resolution, thereby obviating the need for direct 

congressional intervention to resolve disputes. To some degree, Congress seems to have favored 

a complex public process over other, more efficient management models.”8 Those more efficient 

models, of course, would include, on the one hand, prescriptive Congressional instructions such 

as a hierarchy of uses or, on the other hand, unbounded Forest Service discretion. Congress 

affirmatively rejected these alternative approaches.9 

In summary, the Forest Service’s duty of “harmonious and coordinated” management of 

the multiple uses, 16 U.S.C. § 531, is co-extensive with NEPA’s objective of “productive 

harmony,” 42 U.S.C. § 4331(a). It is no accident that both statutes require a similar procedural 

approach. Put simply, NEPA’s goals are not a barrier to the Forest Service’s work; NEPA’s 

goals are the Forest Service’s work. 

                                                
8 USDA Forest Service, The Process Predicament: How Statutory, Regulatory, and 

Administrative Factors Affect National Forest Management (June 2002). 
9 See id. at n.10 (quoting Hummel and Fleet for the proposition that broad Forest Service 

discretion was problematic because it “did not provide a way to surface differences, much less 

work through them.”). 
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This background also explains why many conflicts over Forest Service decisions turn on 

“process.” The central question in reviewing a Forest Service decision to promote any specific 

use, by Congressional design, is whether other relevant values were fairly considered: Were 

there other ways to meet the goal with less harm to other values? Did the Agency have the 

information needed to understand whether the benefits were worth the cost? These complaints 

can be framed neatly using the vocabulary of NEPA, but they are also integral to the Agency’s 

responsibilities under NFMA. 

For years, the Forest Service has been working to improve its processes and to therefore 

reduce conflict. Under the banner of collaboration, the Agency invited its stakeholders to the 

table and asked for their help in setting priorities and developing sidebars for action. Where the 

public has been meaningfully involved early in the development of projects, the Agency has 

proposed better actions and shown that it can do more and better work as a result: more benefits; 

fewer harms; more efficiency in meeting the Agency’s substantive goals. This rulemaking was 

an opportunity to build on those experiences and finally to make good on NEPA’s promise of 

fostering better decisions, as opposed to check-box exercises that create only paperwork and 

gamesmanship in an effort to attempt to avoid legal vulnerabilities and judicial review. See 40 

C.F.R. § 1500.1. It was an opportunity for the Forest Service to assume leadership among federal 

agencies and share collaborative innovations more broadly. It was a missed opportunity. The 

Proposed Rule will undermine all these ongoing efforts and should be abandoned. 

B. Collaboration is not a substitute for the NEPA process. 

Gunnison County is aware that some would propose that the current NEPA process is 

rigid and adds little value, while other forms of public participation (like collaboration) are 

yielding better processes and outcomes. Gunnison County, as an active participant in such 
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collaborative efforts, suggests that, while those efforts can be an important part of the planning 

process, collaboration is no substitute for concrete, predictable processes that set a minimum 

floor for public involvement and are more accessible to the public at large.  

Even if collaboration could survive the changes proposed in this rulemaking, it could not 

and should not replace the NEPA process. To be sure, collaboration can improve the quality of 

proposals and smooth their path through the NEPA process, but it does not guarantee that the 

concerns of the public at large who are the owners of our national forests will be addressed. 

Furthermore, the proposed administrative CEs, unlike recent congressionally authorized CEs 

under the Healthy Forest Restoration Act, do not require a collaborative process. Even the 

informal sideboards of loosely defined collaboration are lacking from the current proposal, 

further demonstrating a lack of commitment to public input.  While collaboration can be a 

necessary precondition to effective project development and implementation, it alone is not 

sufficient.  

III. The Proposed Rulemaking Itself Requires Preparation of an Environmental Impact 

Statement.  

Major federal actions, including policy changes with significant impacts to the human 

environment, require preparation of an environmental impact statement (“EIS”). 42 U.S.C. § 

4332(2)(C); 40 C.F.R. § 1508.18. This proposal is a major federal action, and it cannot proceed 

without environmental assessment and consideration of alternatives in an EIS. 

At least two sections of the Council for Environmental Quality (“CEQ”) regulations 

require agencies to develop their own NEPA procedures. 40 C.F.R. §§ 1505.1, 1507.3. As the 

Forest Service notes, neither of these sections expressly requires analysis or documentation of 

the impacts of new or revised NEPA procedures. 84 Fed. Reg. at 27,550. Nor, however, do they 

expressly relieve the Forest Service of the duty to analyze its rules’ effects under NEPA. 



20 
 

Elsewhere, the CEQ regulations unambiguously explain that “actions” subject to NEPA include 

“new or revised agency rules, regulations, plans, policies, or procedures.” 40 C.F.R. § 

1508.18(a) (emphasis added). Like all agency actions, unless this one is categorically excluded 

from analysis, the Forest Service must comply with NEPA’s analysis requirements before 

proceeding. 

A. The Proposed Rule cannot be categorically excluded from analysis under 

NEPA. 

The Forest Service cannot simply ignore NEPA’s obligations. Citizens for Better 

Forestry v. USDA, 481 F. Supp. 2d 1059, 1085 (N.D. Cal. 2007) (“NEPA requires some type of 

procedural due diligence—even in cases involving broad, programmatic changes—a fact 

defendants ignore ….”). Consequently, if the Forest Service does not intend to prepare an EA or 

EIS for the Proposed Rule, it must at least attempt to justify the use of a CE. 

Although the Forest Service fails to cite it, only a single CE could arguably apply to this 

total overhaul of the Forest Service’s environmental assessment and decision-making process. 36 

C.F.R. § 220.6(d)(2) (“Rules, regulations, or policies to establish service-wide administrative 

procedures, program processes, or instructions.”). This category, however, cannot be used to 

authorize rules with substantive impact. California v. USDA, 575 F.3d 999 (9th Cir. 2009). 

Where, as here, a putatively procedural rule is intended to facilitate on-the-ground effects, those 

effects must be analyzed. Citizens for Clean Energy v. DOI, 2019 WL 1756296, at *8 (D. Mont. 

2019) (Secretarial order replacing a moratorium on leasing with an order to expeditiously 

process leases could not be categorically excluded); Shearwater v. Ashe, 2015 WL 4747881 

(N.D. Cal. 2015). 

The substantive effects of the Forest Service’s so-called procedural changes are concrete 

and readily ascertainable. Each of these proposed changes is addressed elsewhere in these 
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comments in detail, but here Gunnison County focuses on their substantive effects, which 

demand thoughtful analysis under NEPA. 

First, the Forest Service appears to have the data and documentation to quantify the 

aggregate effect of a shift from EAs to CEs. As noted above, the Forest Service contemplates 

that up to 75% of its EAs will in the future be completed with CEs. 84 Fed. Reg. at 27,550 

(estimating that, of its 277 annual decisions completed with an EA, up to 210 would be made 

with CEs). This estimate is consistent with the Forest Service’s justification of its new 

“restoration” CE, which would allow up to 4,200 acres of timber harvest under a single CE 

decision. Of the 68 projects sampled to support the 4,200-acre limitation, 50 of them (73.5%) 

included fewer than 4,200 acres of commercial harvest.10 The Forest Service can and must 

quantify the substantive effects of eliminating scoping, analysis, comment, and objection for 

such a large number of its decisions. How have past projects changed from proposal to decision 

as a result of the EA process and public participation? What activities were dropped or 

relocated? What kinds of mitigation were added? What does monitoring show were the actual, 

not theoretical, impacts of these actions? Those cumulative effects must be considered, along 

with the effects of alternative approaches to environmental assessment and decision making 

(“EADM”) reform that would have fewer negative impacts. Similar analyses can and must also 

be conducted for the newly proposed CEs related to infrastructure and special uses.  

The elimination of scoping for CEs is another proposed change with substantive effects that is 

susceptible to analysis under NEPA. Under the proposal, actions proposed under CEs will no 

longer be “scoped” for public comment. This will eliminate any public participation for an 

astonishing number of Forest Service decisions. Of the roughly 30,000 decisions made by the 

                                                
10 App’x A to the Supplemental Statement in support of CE 26. 
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Agency between 2006 and 2016, the vast majority (80.1%) were approved using CEs; 17.6% 

were approved using EAs; and the remaining 2.3% of decisions were made with EISs.11  

Assuming that 3/4 of the EAs will now be approved with CEs, approximately 93.3% of 

all Forest Service decisions will be made under CEs, with no advance notice or opportunity to 

comment.12 The Forest Service can and must analyze the impacts of removing public notice and 

opportunity to comment for these decisions. How have projects proposed under CEs changed in 

response to public comments at scoping? How many were dropped outright? While most CEs 

proceed without controversy, occasionally there are important changes or dropped activities.  In 

the aggregate, those changes add up to a significant difference in on-the-ground impacts, 

especially when considering that several of the proposed CEs are for extractive activities that 

have been shown to result in individually and cumulatively significant impacts.  

Yet another proposed change with significant on-the-ground impacts is codification of a 

novel strategy known as “condition-based management.”  36 C.F.R. § 220.3 (proposed). Under 

this approach, which the Agency is already applying to numerous large projects, the Forest 

Service could make a final decision authorizing logging without investigating, disclosing, or 

seeking public input on site-specific impacts.13 In the sole judicial decision approving a project 

that used a condition-based approach, the 10th Circuit was careful to explain that the decision 

passed muster only because it analyzed a “worst-case” scenario—the maximum harm that it 

could possibly cause no matter where future activities are located. WildEarth Guardians v. 

                                                
11 Forest Service data provided to Southern Environmental Law Center in response to a FOIA 

request. 
12 Although CEs will be listed in the SOPA, there is no requirement that this occur prior to 

authorization or implementation. See 36 C.F.R. § 220.3 (proposed) (defining SOPA as a 

“document that provides public notice about those proposed Forest Service actions for which … 

a decision memo would be or has been prepared”) (emphasis added). 
13 See infra Section XV. 
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Conner, 920 F.3d 1245 (10th Cir. 2019). However, if the Forest Service gives itself permission 

to cause “worst-case” impacts, it will not have any incentive to avoid those impacts in the future. 

Moreover, should condition-based management occur through the use of a CE, it is highly 

unlikely that such a rigorous analysis would be prepared; and, no alternatives or public comment 

would be provided to ensure that adequate environmental review occurred for such large 

projects. 

By contrast, the traditional NEPA process, with site-specific analysis, does encourage 

careful and thoughtful selection of locations for treatment. With condition-based management, 

moreover, this important incentive to minimize impacts could be lost on a vast scale. See 84 Fed. 

Reg. 27,550 (noting that condition-based management will “increase the scope and scale of 

analyses and the number of activities authorized in a single analysis and decision”). Where the 

median size of vegetation management projects under a typical EA is 2,372 acres,14 condition-

based projects have already been proposed with logging in the tens and even hundreds of 

thousands of acres.15 

The Forest Service must attempt to quantify the on-the-ground effects of these proposals, 

not only individually but cumulatively. The Proposed Rule’s intent and effect is to circumvent 

public participation and environmental assessment at the site-specific level, whether by CEs, 

condition-based approaches, or determinations of NEPA adequacy (DNAs) that recycle old 

analyses for new decisions. In order to proceed with such fundamental changes, the Forest 

Service must first describe the baseline—how public participation and analysis have improved 

                                                
14 App’x A to the Supplemental Statement in support of CE 26. 
15 E.g., Prince of Wales Landscape Level Analysis, Tongass NF (up to 656 million board feet of 

timber and 160 miles of roads); Landscape Vegetation Analysis, Medicine Bow NF (up to 

320,000 acres and 600 miles of roads); Foothills Landscape Project, Chattahoochee NF (up to 

90,000 acres). 
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(or not) its projects and programs over time—and disclose how its new process is likely to affect 

similar improvements (or not) in the future. Again, these effects can readily be determined, and 

far exceed the applicable threshold: a mere “possibility of significant effects” that may flow from 

the policy change. Citizens for Better Forestry, 481 F. Supp. 2d at 1088, citing California v. 

Norton,311 F.3d 1162, 1168 (9th Cir. 2002). 

Even if a categorical exclusion could arguably be applied to this rulemaking, it would 

become inapplicable because of extraordinary circumstances. For example, the proposal 

completely removes “sensitive species” from the list of resource conditions and changes the 

substantive threshold for the remaining resource conditions, allowing projects that will adversely 

affect those resource conditions to proceed under CEs, so long as the responsible official 

determines the effects will not be “substantial” or are outweighed by “long-term beneficial 

impacts.” 36 C.F.R. § 220.5(b) (proposed). These changes, as a matter of law, will significantly 

affect the resource conditions currently protected as extraordinary circumstances, even if the 

physical impacts would not be felt until individual projects happen on the ground.  

As a result, this proposed regulation cannot proceed without a traditional NEPA analysis. 

The effects of these proposals, like the other changes, are substantive and readily ascertainable: 

How many projects have been analyzed using an EA or EIS in the past because of possible harm 

to sensitive species? Because of impacts that “may affect, but are not likely to adversely affect” 

listed species? Because of short term impacts to a municipal watershed? How have those projects 

been improved or mitigated thanks to environmental assessment and public participation? Here, 

too, the effects can be quantified from documents and data already in the Forest Service’s 

possession. 
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Although these substantive effects can readily be determined from the Forest Service’s 

own data and documents, Gunnison County realizes that it would likely be a time-consuming 

task. But the required analysis is proportional to the scale and importance of the proposed 

changes. It is critical that the Forest Service understand the effects of its proposal so that it can 

compare them to other approaches it might have pursued in this rulemaking. 

B. An EIS is required because the Proposed Rule is expressly intended to 

increase the impact of Forest Service management. 

Relying on Heartwood v. Forest Service, 230 F.3d 947 (7th Cir. 2000), the Forest Service 

asserts that no EIS is needed to establish NEPA procedures. Heartwood, however, merely stands 

for the proposition that no EIS is needed to promulgate a new CE because CEs, by definition, 

cannot lead to significant impacts, either individually or cumulatively. The Proposed Rule, 

however, would do much more than create one or a few CEs, and instead covers categories of 

actions that have been demonstrated to have significant impacts. The rule as a whole is intended 

to dramatically increase the on-the-ground impact of Forest Service management. Regardless of 

whether, “on balance the agency believes the effect[s] will be beneficial,” 40 C.F.R. § 1508.8(b), 

they will certainly be significant. 

First, the proposal aims to increase the pace and scale of timber harvest, including 

commercial timber harvest. “The Proposed Rule is expected to increase the pace and scale of 

forest and grassland management operations on the ground.” 84 Fed. Reg. at 27,550. In its 

justification for the proposal, the Forest Service claims that 80 million acres of its 188 million-

acre footprint—over 42% of the entire national forest system—are in need of active management 

or restoration. Despite the absence of any data supporting this figure, and despite the absence of 

any sideboards in the proposal that would limit “restoration” activities to those 80 million acres, 



26 
 

the Forest Service nonetheless explains the proposal “would enable the Agency to do more … 

and be more responsive to requests for goods and services.” 84 Fed. Reg. at 27,544. 

No doubt these efforts would involve an increase in commercial timber harvest and 

associated road-building. In December 2018, the White House issued an Executive Order 

requiring that the Forest Service increase the volume of timber “offer[ed] for sale” to 3.8 billion 

board feet in Fiscal Year 201916—an increase of 19% from the previous year and 31% from 

Fiscal Year 2017.17 The Forest Service expects this target to continue growing, projecting that it 

will climb to 4.2 billion board feet by Fiscal Year 2022, which would be the greatest volume of 

timber removed from national forest lands in a quarter-century.18 The Executive Order does not 

just order an increase in timber outputs, however.  It also provides the mechanism: in order to 

meet its targets, the Secretary of Agriculture is ordered to “adher[e] to minimum statutory and 

regulatory time periods, to the maximum extent practicable,” “us[e] all applicable categorical 

exclusions set forth in law or regulation,” and “develop and us[e] new categorical exclusions to 

implement active management of forests, rangelands, and other Federal lands.”19 This Proposed 

Rule, although it does not cite the Executive Order, would do exactly as the EO directs.  

A proposal is highly controversial, mandating preparation of an EIS, when (1) 

“substantial questions are raised as to whether a project ... may cause significant degradation of 

some human environmental factor;” or (2) there is “a substantial dispute [about] the size, nature, 

                                                
16 Exec. Order 13855 § 2(a)(ii)(D). 
17 Periodic Timber Sale Accomplishment Reports for Fiscal Years 2017 and 2018 (available at 

https://www.fs.fed.us/forestmanagement/products/ptsar/). 
18 Summary of Five Year Availability of Regional Projects (May 17, 2018) (provided to 

Southern Environmental Law Center pursuant to a Freedom of Information Act Request). See 

also Forest Service, FY 1905-2017 National Summary Cut and Sold Data and Graphs (showing 

1994 as the most recent fiscal year in which more than four billion board feet were harvested 

from national forests), available at https://www.fs.fed.us/forestmanagement/documents/sold-

harvest/documents/1905-2017_Natl_Summary_Graph.pdf. 
19 Exec. Order 13855 § 3(b). 

https://www.fs.fed.us/forestmanagement/products/ptsar/
https://www.fs.fed.us/forestmanagement/products/ptsar/
https://www.fs.fed.us/forestmanagement/products/ptsar/
https://www.fs.fed.us/forestmanagement/documents/sold-harvest/documents/1905-2017_Natl_Summary_Graph.pdf
https://www.fs.fed.us/forestmanagement/documents/sold-harvest/documents/1905-2017_Natl_Summary_Graph.pdf
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or effect of the major Federal action.” 40 C.F.R. § 1508.27(b)(4), Nat'l Parks & Conservation 

Ass’n. v. Babbitt, 241 F.3d 722, 736 (9th Cir. 2001). A substantial dispute exists “when evidence, 

raised prior to the preparation of an EIS or FONSI, casts serious doubt upon the reasonableness 

of an agency’s conclusions.”  Id.  The burden is placed on the agency to “come forward with a 

‘well-reasoned explanation’ demonstrating why those responses disputing the EA’s conclusions 

‘do not suffice to create a public controversy based on potential environmental consequences.’” 

Id. Further, where “the environmental effects of a proposed action are highly uncertain or 

involve unique or unknown risks, an agency must prepare an EIS.” Ocean Advocates v. U.S. 

Army Corps of Engineers, 402 F.3d 846, 870 (9th Cir. 2005) (citing 40 C.F.R. § 1508.27(b)(5)). 

The Forest Service must analyze the impacts that it expects the Proposed Rule to have, both 

beneficial and adverse. With such an ambitious undertaking, both are reasonably foreseeable. 

Alternative approaches, such as requesting adequate budgets, emphasizing programmatic 

analysis and tiering, and providing direction on the integration of collaboration into the NEPA 

process, will achieve more with fewer ancillary harms. 

C. The Proposed Rule would strip analysis and public participation from some 

of the Forest Service’s entire programs of work. 

As noted above, the Forest Service estimates that its proposal would allow up to 3/4 of 

projects currently analyzed under EAs to proceed without analysis or public involvement under 

CEs. For some Forests, however, a single CE decision could be used to cover several years’ 

worth of timber sales.  

If forest plans themselves are major federal actions requiring an EIS, see 36 C.F.R. § 

220.7(a)(2) (proposed), then surely all the projects implemented under forest plans, taken 

together, must be considered to have significant impacts. These impacts take on a particular 
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significance in the context of the smaller Eastern forests, which are on average about half the 

size of Western forests yet boast a tremendous ecological and social complexity.   

Rather than looking solely at a sample of individual projects from across the country, the 

Forest Service must also consider the cumulative impacts of these changes on individual forests 

and regions, many of which have complexities precluding the use of such broad authorities. 

Where the new authorities would subsume entire programs of work for those particular forests 

(such as Eastern national forests), the Agency must explain why those programs of work have no 

potential for significant impacts. This is a hurdle that the Proposed Rule cannot clear, so it is no 

surprise that the Agency attempts to ignore it. 

D. The Proposed Rule requires an EIS because it will effectively revise forest 

plans across the entire National Forest system. 

Since at least the 1980s, Forest Plans have uniformly been conceived of as programmatic 

documents, and analyses of those plans have accordingly committed to further analysis and 

public participation for site-specific decisions. The Proposed Rule, however, would eschew those 

commitments for most site-specific decisions given the intent to move to CEs (without scoping 

or detailed environmental assessment), condition-based analysis without site-specific analysis, 

and DNAs without further analysis and speculative public engagement. Therefore, the proposal 

would effectively rewrite most, if not all, forest plans to remove the procedural safeguards of 

additional review and input. 

The Forest Service Chief explained that forest plans are programmatic documents in 

1988, in “landmark” appeal decisions for the Idaho Panhandle and Flathead National Forest 

plans. See 58 Fed. Reg. 19,369, 19,370 (1993). As programmatic documents, forest plans are not 

self-implementing. Implementation—defined as “the activity to accomplish the management 

direction of a forest plan”—occurs at the site-specific level. 53 Fed. Reg. 28,807, 26,836 (1988).  
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Under the 1982 planning rule, which provides the context for interpreting the vast 

majority of current forest plans, implementation begins with identification of a proposed 

action—a specific action in a specific location that could help to achieve the plan’s goals and 

objectives. Id. The proposed action is then subject to “analysis and evaluation … to make site-

specific decisions” based on “site-specific data.” Id. The analysis is conducted by an 

interdisciplinary team, and it is used to determine whether the proposed action would be 

consistent with the plan, among other things. Id. While this analysis dovetails with NEPA’s 

review and public participation process, it is separately required under NFMA to support the 

Agency’s substantive responsibilities, including consideration of other multiple use goals, 

potential harms, stand-level effects to residual trees, effects to site productivity and soil and 

water resources, and the site-dependent costs of transportation and sale administration. Id.; 36 

C.F.R. § 219.27(b) (1982). 

The courts have uniformly agreed with the Forest Service’s longstanding interpretation of 

forest management as consisting of two distinct stages—programmatic planning and site-specific 

implementation. As the Supreme Court has summarized: 

“Although the Plan sets logging goals, selects the areas of the forest that are 

suited to timber production, and determines which “probable methods of timber 

harvest” are appropriate, it does not itself authorize the cutting of any trees. 

Before the Forest Service can permit the logging, it must: (a) propose a specific 

area in which logging will take place and the harvesting methods to be used; (b) 

ensure that the project is consistent with the plan; (c) provide those affected by 

proposed logging notice and an opportunity to be heard; (d) conduct an 

environmental assessment pursuant to [NEPA] to evaluate the effects of the 
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specific project and to contemplate alternatives; and (e) subsequently make a final 

decision to permit logging.” 

Ohio Forestry Ass’n v. Sierra Club, 523 U.S. 726, 729-30 (1998) (internal citations omitted);20 

See also Idaho Cons. League v. Mumma, 962 F.2d 1508, 1511-12 (9th Cir. 1992) (describing the 

“two-stage approach” and further affirming that site-specific assessment is needed for both 

NFMA and NEPA compliance at the project level.); Citizens for Better Forestry v. USDA, 481 F. 

Supp. 2d 1059, 1064 (N.D. Cal. 2007) (“NFMA envisions a two-stage approach . . . . 

[I]mplementation of the LRMP occurs at a second stage, when individual site-specific projects 

are proposed and assessed.”). 

Consistent with these legal requirements, which have prevailed throughout the time 

period when current plans were adopted, forest plans across the country have been built around 

this two-stage decision-making process, expressly deferring site-specific analysis to the project 

level. In 2006, the Forest Service analyzed a random sample of 20 forest plans to determine 

whether they followed the two-stage approach.21 Every single one of the 20 plans adopted the 

programmatic framework and committed to future site-specific analysis for the purposes of 

complying with NEPA and/or NFMA. Typical language from these plans follows: 

• “This FEIS is a programmatic document…. This is in contrast to analyses for site-

specific projects…. The environmental effects of individual projects will depend on 

                                                
20 Ohio Forestry cited the Appeals Reform Act, P.L. 102-381, 106 Stat. 1419, at § 322 (1993), 

which was repealed by the 2014 Farm Bill, P.L.113-79, 128 Stat. 649, at § 8006 (2014), and 

replaced with a “pre-decisional objection process” codified at 36 C.F.R. Part 218. The pre-

decisional objection process continues to provide for an opportunity to comment on site-specific 

projects requiring analysis and contemplation of alternatives under NEPA. 
21 “The Evolution of National Forest System Land Management Planning and Results of the 

Review of Revised Land and Resource Management Plan Environmental Impact Statements” 

(May 2006). All of the sampled plans are still in effect with the exception of the Francis Marion 

National Forest’s plan, which was again revised in 2017. 
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the implementation of each project, the environmental conditions at each project 

location, and the application of the standards and guidelines in each case.”22 

• “Forest Plans are permissive in that they allow, but do not mandate, the occurrence of 

certain activities. Site-specific analysis of proposed activities will determine what can 

be accomplished.”23 

• “Land management activities on national forest lands are conducted only after 

appropriate site-specific NEPA analysis has been conducted. This provides 

opportunities to identify and minimize direct, indirect, and cumulative environmental 

effects that cannot be specifically determined or analyzed at the large scale of this 

FEIS.”24 

• “To achieve desired conditions of the alternatives, certain probable activities may 

occur. Location, design, and extent of such activities generally are not known or 

described in a Forest Plan. That is a site-specific (project-by-project) decision. Before 

implementing any of these activities, a site-specific environmental assessment will be 

conducted.”25 

• “The Forest Supervisor will accomplish many management activities to implement 

the Revised Plan. Unlike the programmatic decisions listed above, these activities are 

site-specific and require analysis and disclosure of effects under NEPA. These site-

specific analyses will be done during implementation of the Revised Plan.”26 

                                                
22 Routt National Forest Plan FEIS, Ch. 3, at 2 (1998). 
23 Arapaho-Roosevelt National Forest Plan ROD at 56 (1998). 
24 Chattahoochee-Oconee National Forest Plan ROD FEIS, Ch. 3, at 78 (2004). 
25 National Forests in Florida FEIS, Ch. 3, at 1 (1999). 
26 Routt National Forest Plan ROD at 29 (1998). 
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• “[Responsible officials] will consider many new proposed activities during the life of 

this plan. Site specific analyses will be done before approving these activities to 

insure they are compliant with the goals, objectives, and standards and guides of the 

revised plan.”27 

As CEQ has explained, programmatic analyses should be explicit about what decision is 

being made at the broad scale, and what decision space is deferred to a future project: “If 

subsequent actions remain to be analyzed and decided upon, that would be explained in the 

programmatic document and left to a subsequent tiered NEPA review.”28 Because site-specific 

impacts cannot be assessed at the programmatic level, as these forest plans explain, those 

impacts must be evaluated “when the agency proposes to make an irreversible and irretrievable 

commitment of the availability of resources which usually occurs following a tiered site- or 

project-specific NEPA review.”29 

Consistent with this guidance, forest plans and their associated NEPA documents also 

contain very specific descriptions of issues that are deferred to the site-specific level, with 

commitments to conduct further analysis of those issues, consider alternatives, and provide 

additional opportunities for public input. For example, deferred issues include: 

• Location/site of harvest30 

• Harvest method31 

                                                
27 Dakota Prairie Grasslands Plan ROD at 40 (2002). 
28 Memorandum from Michael Boots, CEQ, to Heads of Federal Departments and Agencies, 

“Effective Use of Programmatic NEPA Reviews” at 15 (Dec. 18, 2014). 
29 Id. at 27. 
30 E.g., National Forests in Florida Plan FEIS, Ch. 3, at 1 (1999); Chattahoochee National Forest 

Plan FEIS, App’x G at 7-40 (2004). 
31 E.g., Chattahoochee National Forest Plan FEIS, Ch. 3, at 545 (2004); Pisgah-Nantahala Plan 

EIS at II-23, App’x N at 50 (1994); Jefferson National Forest Plan FEIS at 401 (2004). 
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• Site-level determination of suitability for timber production32 

• Whether to permit or conduct activities that would affect the wilderness character of a 

particular potential wilderness area (PWA) or other unroaded area33 

• Site-specific transportation decisions (e.g., closure or obliteration of roads,34 

construction of new roads or related facilities,35 or opening roads to the public36) 

• Site-specific recreation infrastructure decisions (e.g., location of trails or mitigation of 

project impacts)37 

• Analysis and mitigation of proposed special uses38 

• Site-specific water quality protection measures39 

• Site-specific soil protection measures40 

• Mitigation of impacts to cultural and historical resources41 

• Survey and identification of late successional and old growth reserves42 

                                                
32 E.g., George Washington National Forest, Forest Supervisor’s Letter Clarifying the 2014 

Revised LRMP (July 29, 2015); Jefferson National Forest Plan FEIS at 336 (2004). 
33 E.g., George Washington National Forest Plan FEIS at 351-52 (2014), Forest Supervisor’s 

Letter Clarifying the 2014 Revised LRMP (July 29, 2015). 
34 E.g., Boise National Forest Plan FEIS, Ch. 1, at 9 (2003); Payette National Forest Plan FEIS, 

Ch. 1, at 8-9 (2003). 
35 E.g., Chattahoochee National Forest FEIS, App’x G at 108 (2004); Pisgah-Nantahala Plan EIS, 

App’x N at 68. 
36 E.g., Jefferson National Forest Plan ROD at 9 (2004). 
37 E.g., Pisgah-Nantahala Plan EIS, App’x N at 2 (1994). 
38 E.g., George Washington National Forest Plan EIS at 384 (2014); Jefferson National Forest 

Plan FEIS, App’x J at cmt. 939 (2004). 
39 E.g., Northwest Forest Plan FSEIS at 2-71, 3&4-105 to -107 (1994); Pisgah-Nantahala Plan 

EIS, App’x N at 67 (1994); George Washington National Forest Plan EIS, App’x N at 59 (2014); 

Jefferson National Forest Plan FEIS, App’x J at 458 (2004). 
40 E.g., Jefferson National Forest Plan FEIS, App’x J at 456 (2004); Chattahoochee National 

Forest Plan FEIS at 3-27. 
41 E.g., Northwest Forest Plan FSEIS at 3&4-319. 
42 E.g., Northwest Forest Plan FSEIS at 3&4-320; Pisgah-Nantahala Plan EIS, App’x N at 30, 33 

(1994); George Washington National Forest, Forest Supervisor’s Letter Clarifying the 2014 
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• Protection of rare species through survey and proactive management43 and mitigation 

of project impacts44  

In sum, each and every forest plan in the national forest system is programmatic in 

nature, meaning that they do not resolve conflicts about site-specific actions and impacts. With 

varying levels of detail and clarity, forest plans therefore contain explicit commitments to 

conduct future analysis with public involvement. As described in planning documents, these 

commitments are important safeguards for forest resources. Future site-specific analysis and 

public participation isn’t offered gratuitously, nor is it simply a matter of NEPA compliance; it is 

understood to be critical to meeting the requirements of NFMA and other environmental laws. 

These commitments to process are just as integral to tiering project-level decisions as any other 

standards or guidelines.  

The Proposed Rule would disregard those commitments and undermine forest plans’ 

procedural safeguards, which are needed to meet its substantive obligations. As a result, it would 

effectively rewrite forest plans across the nation by forgoing site-specific environmental 

assessment for projects implementing plans. With CEs, condition-based decisions, and DNAs, 

the rule would ensure that most site-specific decisions (and, on some forests, practically all such 

decisions) are made without environmental review and without public input. If individual forest 

plan revisions require preparation of an EIS, see 36 C.F.R. § 220.7 (proposed), then a wholesale 

re-write of the fundamental structure of all forest plans certainly is entitled to that same level of 

review. 

                                                

Revised LRMP (July 29, 2015); Chattahoochee National Forest Plan FEIS, App’x G at 7-81 

(2004); Cherokee National Forest Plan FEIS at 187. 
43 E.g., Northwest Forest Plan ROD at 11, 46. 
44 E.g., Pisgah-Nantahala Plan EIS, App’x J at 1 (1994); Jefferson National Forest Plan FEIS, 

App’x J at 490 (2004). 
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E. The Proposed Rule must be analyzed in at least an EA to address unresolved 

conflicts by providing alternatives.   

Even where a proposal will not have significant impacts, NEPA nonetheless requires 

consideration of alternatives when there are “unresolved conflicts concerning alternative uses of 

available resources.” 42 U.S.C. § 4332(2)(E). Under the CEQ regulations, this requirement is 

met through preparation of an EA. 40 C.F.R. § 1508.9(b). CEs do not involve the consideration 

of alternatives, 40 C.F.R. § 1508.4; consequently, where unresolved conflicts exist, a CE is the 

wrong tool. 

An unresolved conflict exists when an agency’s objective “can be achieved in one of two 

or more ways that will have differing impacts on the environment.” Trinity Episcopal School v. 

Romney, 523 F.2d 88 (2nd Cir. 1975). The agency must consider alternatives at the site-specific 

and, as here, the programmatic level. See Bob Marshall Alliance v. Hodel, 852 F.2d 1223 (9th 

Cir. 1988) (requiring alternatives analysis, even though the decision was not itself an 

irretrievable commitment of resources, because it “may allow or lead to other activities” with 

environmental consequences). 

The Forest Service must consider alternatives to its Proposed Rule, which is not the only, 

nor even the most effective, way to meet the Forest Service’s stated goals. The agency’s proposal 

will not solve the problems it has identified (nor those it has failed to explicitly acknowledge in 

the proposal). The Forest Service’s main challenges, rather, may be a failure to set priorities and 

inadequate budget and capacity.45 

                                                
45 Gwendolyn Ricco & Courtney A. Schultz (2019): Organizational learning during policy 

implementation: lessons from U.S. forest planning, Journal of Environmental Policy & Planning, 

DOI: 10.1080/1523908X.2019.1623659, available at https://www.tandfonline.com-

/doi/full/10.1080/1523908X.2019.1623659.  

https://www.tandfonline.com-/doi/full/10.1080/1523908X.2019.1623659
https://www.tandfonline.com-/doi/full/10.1080/1523908X.2019.1623659
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One alternative, therefore, would be to heed the advice of the Government Accountability 

Office and propose to Congress an explicit framework for setting priorities and resolving 

conflicts between competing resource values, as opposed to devolving discretion to local 

officials with less public accountability.46 Another reasonable alternative would be to seek an 

adequate budget to perform the work needed to meet agency goals without shortcutting legal 

requirements. As has long been understood, the Forest Service’s conservation obligations are 

undermined by the substantial and increasing share of its operating funds that come from timber 

receipts.47 Still another alternative would be to explore the use of regional or geographically-

focused CEs to address high priority needs in the various Forest Service regions.  Failing to 

consider these alternatives to the Proposed Rule undermines the rulemaking process. 

IV. The Proposed Rulemaking Requires Programmatic Consultation with the Fish and 

Wildlife Service.  

The Forest Service must complete a programmatic consultation with both the USFWS 

and the National Marine Fisheries Service (“NMFS”) (hereafter jointly “Services”) to identify 

the potential harms caused by changes in the Proposed Rule. Under Section 7 of the Endangered 

Species Act and its implementing regulations each federal agency, in consultation with the 

Services must insure that any action authorized, funded, or carried out by the Agency is not 

likely to (1) jeopardize the continued existence of any threatened or endangered species or (2) 

result in the destruction or adverse modification of the critical habitat of such species. 16 U.S.C. 

§ 1536(a).  

Agency “action” is broadly defined to include actions that may directly or indirectly 

cause modifications to the land, water, or air, and actions that are intended to conserve listed 

                                                
46 GAO, Forest Service Decision-Making (1997) at 68. 
47 GAO, Forest Service Decision-Making (1997) at 63-65. 
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species or their habitat, specifically including, as here, “the promulgation of regulations.” 50 

C.F.R. § 402.02(b). Under the Services’ joint regulations implementing the ESA, an action 

agency such as the Forest Service must initiate consultation under Section 7 whenever its 

discretionary action “may affect” a listed species or critical habitat. 50 C.F.R. § 402.14(a); see 

also Ass’n of Home Builders v. Defenders of Wildlife, 551 U.S. 644 (2007). 

The U.S. Fish and Wildlife Service Consultation Handbook defines the “may affect” 

standard as “[t]he appropriate conclusion when a proposed action may pose any effects on listed 

species or designated critical habitat.”48 Courts have made clear that the “may affect” threshold 

is low. See, e.g., Western Watersheds Project v. Kraayenbrink, 632 F.3d 472, 496 (9th Cir. 2011) 

(“the minimum threshold for an agency action to trigger consultation with the Wildlife Service is 

low”); Colorado Envt’l Coalition v. Office of Legacy Management, 819 F. Supp. 2d 1193, 1221-

22 (D. Colo. 2011) (holding that the action agency’s conclusion that impact on a listed species 

was “highly unlikely” was enough to meet the “may affect” threshold, thus requiring 

consultation). A “may affect” determination is required by the Services’ Joint Consultation 

Handbook when any “possible effect, whether beneficial, benign, adverse, or of an undetermined 

character” occurs. Center for Biological Diversity v. BLM, 698 F.3d 1101, 1122 (9th Cir. 2012) 

(emphasis added). Simply put, “may affect” includes any actual effect on an endangered species, 

and “no effect” means absolutely no effect on an endangered species whatsoever. As the Ninth 

Circuit explained in Karuk Tribe of California v. U.S. Forest Service, 681 F.3d 1006, 1027 (9th 

Cir. 2012), “actions that have any chance of affecting listed species or critical habitat — even if 

it is later determined that the actions are ‘not likely’ to do so — require at least some 

consultation under the ESA.” 

                                                
48 U.S. Fish & Wildlife Serv. and Nat’l Marine Fisheries Serv., Endangered Species Consultation 

Handbook at xvi (Mar. 1998)(emphasis added). 



38 
 

Here, the Proposed Rule easily crosses the “may affect” threshold for a number of 

reasons. As noted above, a key purpose and intended effect of the Proposed Rule is to increase 

the pace and scale of logging projects, meaning more logging will occur and that it will occur 

sooner. This obviously has the potential for impacts to the scores of candidate, threatened, and 

endangered species who rely on national forests for habitat. Further, this proposal will 

immediately remove procedural and substantive protections for listed species and their critical 

habitats. The loss of those protections will likely result in direct and cumulative impacts that will 

cause “take” and undermine recovery efforts. 

Simply put, by allowing the Forest Service to unilaterally decide when the presence of 

listed species is sufficiently adverse— a completely arbitrary and undefined process and standard 

— to trigger NEPA review and public involvement, the Proposed Rule clearly meets the “may 

affect” standard. Consequently, the Forest Service is ignoring its unambiguous obligation to 

consult with the Services. Although effects to individuals of listed species or their habitat would 

occur in the future, at the project level, consultation for this important change must occur at the 

programmatic level as well. See, e.g., California ex rel. Lockyer v. U.S. Dept. of Agr., 575 F. 3d 

999 (9th Cir. 2009) (finding Forest Service violated the ESA by failing to consult on a 

rulemaking to replace the Roadless Area Conservation Rule with a state petition process); 

Citizens for Better Forestry v. U.S. Dept. of Agric., 481 F.Supp.2d 1059, 1096 (N.D. Cal. 2007) 

(declining to dismiss plaintiffs’ claim that the Forest Service failed to consult under the ESA on a 

decision to amend the Agency’s planning rules). 

  First, the proposal removes public participation, which has been important in protecting 

species from project-level impacts. Not only the general public, but also state agencies rely on 
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the scoping process to identify project locations that may affect Proposed, Endangered, 

Threatened and Sensitive (PETS) species.  

Second, even when listed species are found in project areas, the proposal would remove 

substantive protections from them. The extraordinary circumstances regulation currently (at least 

partially) ensures that the impacts are properly understood, uncertainties are eliminated, and 

appropriate mitigation is put in place before project activities go forward. Under the Proposed 

Rule, however, projects would remain eligible for CEs unless the responsible official, without 

the benefit of analysis or public involvement, determines the effect would be “substantially 

adverse” when weighing long-term benefits against the short-term impacts. 36 C.F.R. § 

220.5(b)(2) (proposed). As a practical matter, this change would result in fewer project changes 

and substantive mitigation commitments, and it would undermine recovery efforts by allowing 

minor but repeated impacts to species for which every population and every acre of available 

habitat matters.  

Gunnison County understands that the Forest Service is taking the position that its 

commitment to rigorous analysis will not change, even if it is not subject to public scrutiny, but 

that reassurance has already been shown to be hollow. The Rocky Mountain Region, Gunnison 

County understands, has developed a “short form BE/BA template” for use with Decision 

Memos and CEs.49 Less time in the field, less analysis on paper, and less public involvement has, 

at a minimum, the potential to cause adverse impacts to listed species, requiring that Forest 

Service consult with the Services on its Proposed Rule. 

V. The Proposed Rule is Arbitrary and Capricious and Contrary to Law.  

                                                
49 Rocky Mountain Region Implementation Strategy for Improving Forest Conditions (June 6, 

2018) (hereinafter Region 2 Strategy) (provided to Southern Environmental Law Center pursuant 

to a Freedom of Information Act Request). 
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  Court challenges to the Forest Service’s Proposed Rule will be reviewed under the 

Administrative Procedure Act, 5 U.S.C. § 706, under which agency actions are unlawful “if the 

agency has relied on factors which Congress has not intended it to consider, entirely failed to 

consider an important aspect of the problem, offered an explanation for its decision that runs 

counter to the evidence before the agency, or is so implausible that it could not be ascribed to a 

difference in view or the product of agency expertise.” Motor Vehicle Mfrs. Ass’n v. State Farm 

Mut. Auto Ins. Co., 463 U.S. 29, 43 (1983) (summarizing judicial review under the 

Administrative Procedure Act). 

  The Agency’s rationale for its new policy must be clearly stated in the administrative 

record. SEC v. Chenery, 318 U.S. 80 (1943). That rationale must also be genuine: the agency 

cannot rely on a pretextual or contrived explanation in order to avoid legal or political 

accountability for its actions. Dep't of Commerce v. New York, 139 S. Ct. 2551, 2575–76 (2019) 

(“The reasoned explanation requirement of administrative law, after all, is meant to ensure that 

agencies offer genuine justifications for important decisions, reasons that can be scrutinized by 

courts and the interested public”). 

Notably, agencies are entitled to deference only when they are interpreting a statute that 

they are uniquely responsible for administering. Ardestani v. INS, 502 U.S. 129, 148 (1991) 

(“[C]ourts do not owe deference to an agency’s interpretation of statutes outside its particular 

expertise and special charge to administer”). Because NEPA applies broadly to federal agencies, 

the Forest Service will receive no deference in the interpretation of its requirements. Grand 

Canyon Trust v. Federal Aviation Admin., 290 F.3d 339, 341-42 (D.C. Cir. 2002) (“because 

NEPA is addressed to all federal agencies and Congress did not entrust administration of NEPA 

to [any one agency],” “the court owes no deference to [an agency’s] interpretation of NEPA or 
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the CEQ regulations”); Park County Resource Council, Inc. v. United States Dep't of Agric., 817 

F.2d 609, 620 (10th Cir. 1987) (“deference to agency expertise is inapplicable in the NEPA 

context”).  

A. The Proposed Rule is not based on an accurate and complete problem 

identification.  

Gunnison County agrees that the Forest Service can improve its delivery of goods and 

services to the public through improvements to its environmental assessment and decision-

making processes. There is no record support, however, for the proposition that the Proposed 

Rulemaking to amend the Agency’s NEPA procedures is a reasonable “solution” to the problem. 

While the Forest Service’s current approach to NEPA compliance leaves room for improvement, 

evidence does not support the proposition that the “fault” lies with the Agency’s NEPA 

regulations.  

In short, the proposal does not present “NEPA problems” that can be remedied by 

amending the Forest Service’s NEPA regulations. Until the Forest Service grapples with and 

addresses other fundamental issues, its attempts to alter its NEPA regulations will be arbitrary 

and capricious because its rulemaking will be based on “factors Congress did not intend it to 

consider.” Lands Council v. McNair, 629 F.3d 1070, 1074 (9th Cir. 2010); see also Motor 

Vehicle Mfrs. Ass’n v. State Farm Mut. Auto Ins. Co., 463 U.S. 29, 43 (1983) (decisions that 

“entirely fail to consider an important aspect of the problem” are arbitrary and capricious); Fla. 

Power & Light Co. v. Lorion, 470 U.S. 729, 744 (1985) (record must demonstrate that the 

agency considered the relevant factors). 

  Before proceeding with any proposed rule, the Forest Service must conduct an accurate 

and complete problem analysis that clearly articulates the operational and organizational culture 

hurdles to effective and efficient environmental assessment and decision-making that are 
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reflected in its own data. Such an analysis would not point the Agency to change its NEPA 

procedures, but would instead show the need for a strategy, along with an action plan, to address 

those identified issues, and reflect the strategy in its budget requests and program direction. 

  Finally, Gunnison County notes that consultation with expert federal agencies is a 

required element of Forest Service environmental assessment and decision-making. With respect 

to consultation requirements under federal laws such as the Endangered Species Act and 

National Historic Preservation Act, the County believes there are structural challenges, including 

inadequate staffing and funding, that can lead to delayed or inefficient decision-making. Because 

the expert consulting agencies such as the U.S. Fish and Wildlife Service, NOAA-

Fisheries/National Marine Fisheries Service, and state and federal Historic Preservation Offices 

are also underfunded and understaffed, the consultation process can often take longer than the 

prescribed timeline, which further delays project implementation. Again, these are not “NEPA 

problems” and cannot be addressed by changes to the Forest Service’s NEPA regulations. 

B. The need to avoid litigation is a reason to retain and strengthen existing 

procedures, not a reason to eliminate them.  

Litigation is also often portrayed as a reason for inefficient environmental assessment and 

decision-making, particularly with respect to “vegetation management” (i.e., timber sale, 

including “salvage”) projects. To be sure, litigation is probably the least efficient or effective 

way to make decisions. It is important to note that Forest Service decisions are already judicially 

reviewed under very deferential standards. Where those decisions are challenged, it is because 

the Agency has at least arguably acted arbitrarily and capriciously or in violation of other laws. 5 

U.S.C. § 706. It is inappropriate to blame “fear of litigation” for uninformed decision-making, 

when uniformed decisions are instead the cause of litigation. 
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  Inadequate process, in turn, is the cause of poor decisions. While the Agency may be 

tempted to avoid stakeholder complaints by pursuing CEs, ignoring alternatives offered by the 

public, limiting projects to an overly narrow scope, or failing to forthrightly disclose impacts, 

these shortcuts often results in poorer quality NEPA analysis that makes the underlying decision 

more vulnerable to litigation. In Gunnison County’s experience, the Forest Service’s procedural 

requirements are not difficult to meet, but they are often ignored because the responsible official 

does not want to take the heat for a project’s impacts or take the time to avoid them; Gifford 

Pinchot’s maxims come to mind here as well.  

Finally, it is worth noting that the Forest Service administers a sizeable portion of the 

federal estate, with vast national forests and grasslands and innumerable terrestrial, aquatic, and 

atmospheric resources entrusted to its care. The public cares deeply about those lands and 

resources, which are a unique part of its natural heritage. Because the trust relationship based on 

land and resource stewardship is different than the relationship that other federal agencies 

maintain with the public and stakeholders, it should not be surprising that the Forest Service 

experiences NEPA in a way that is qualitatively and quantitatively different than other federal 

agencies. Thus, the Forest Service should not presume, without applicable data, that the NEPA 

procedures of other federal agencies are appropriate for the stewardship of our national forests 

and grasslands. The Forest Service and the lands it manages are special, and deserve special 

recognition and treatment in the NEPA process. Cowpasture River Pres. Ass’n v. Forest Service, 

911 F.3d 150, 173 (4th Cir. 2018) (“NEPA requires particular care when the environment that 

may be damaged is one that Congress has specially designated for federal protection, such as 

national forests.”) (internal quotations omitted). 

VI. The Proposed Rule Fails to Demonstrate that its Existing Authorities Are 

Inadequate. 
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  The Forest Service has not shown why its existing authorities are not adequate to meet 

the rulemaking’s stated purposes. In other words, it has not shown why the backlog in restoration 

treatments, wildfire risk mitigation, and special use permit applications is attributable to its lack 

of streamlined authorities as opposed to its lack of capacity.  

  For example, Congress recently enacted two large-scale legislative CEs that allow 

treatments for forest health and wildfire risk mitigation. The Agency has not yet begun using 

these new authorities to their full potential.50 Several Regions recently reported that they are 

either beginning to use these authorities, planning to use them, or developing new training 

programs to better utilize them. None reported that they were fully utilizing existing authorities, 

although at least two Regions report that these authorities can support quicker project decisions 

and meet the needs described in this rulemaking. Region 2, for example, reported it expected to 

complete 10 vegetation management projects using the Farm Bill CE within 20 weeks, and 

Region 1 reported that its Farm Bill projects were taking only 6 to 9 months on average. 

  If the Agency’s two highest-profile authorities are underutilized, it is likely that other 

authorities are even less consistently utilized. For instance, the following, non-exhaustive chart 

catalogues the existing streamlining authorities that the County is aware of that apply to various 

land management activities. 

Major Forest Service Categorical Exclusion Authorities Related to Vegetation 

Management, Restoration, and Fuels Reduction (not exhaustive)  

Authority Description Purpose 

                                                
50 Although only a few years in existence, the CEs authorized under the 2014 Farm Bill have 

been used by the Forest Service. As of March 2017, 81 projects have been proposed using the 

Farm Bill Insect and Disease provisions, with 68 of those projects utilizing the new CE. The 81 

projects span 40 national forests and 18 states. Forest Service Briefing Paper on the Status of 

Implementing 2014 Farm Bill Insect and Disease NEPA Tools (Mar. 2017). 
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Administrative 

Categorical 

Exclusions, 36 

C.F.R. 

§ 220.6(d) and 

(e) 

At least seven CEs apply to activities 

related to vegetation management, 

wildlife management, 

and specific restoration activities that 

have been deemed not to individually 

or cumulatively have a significant 

impact on the human environment, as 

long as no extraordinary circumstances 

apply to the proposed activities. Use of 

a CE for most covered restoration 

activities requires a decision memo. 

Eliminate the requirement to 

prepare an EA or EIS for 

project 

categories that an agency has 

demonstrated are not 

significantly impactful. 

Programmatic 

NEPA and 

tiering, 40 C.F.R. 

§ 1502.20; FSM 

1950.3(2)(d); 

FSH 

1909.15, ch. 10, 

§ 

11.41 

Authorizes agencies to tier their EISs 

or EAs to eliminate repetitive 

discussions of the same issues and to 

focus on the actual issues ripe for 

decision at each scale of environmental 

review. Subsequent environmental 

analyses need only summarize the 

issues discussed in the broader 

programmatic analysis and can 

concentrate on the issues specific to the 

subsequent action at 

Eliminate redundant analyses, 

and focus the level of analysis 

at the appropriate scale. 

When done well, results in 

better planning at multiple 

sales. 
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the appropriate scale. 

Adoption and 

joint preparation 

of NEPA 

statements, 40 

C.F.R. § 

1500.5(h); FSH 

1909.15, ch. 10, 

§ 11.42 

Authorizes an agency to adopt the 

environmental assessment of another 

federal agency. An agency may also 

jointly prepare an environmental 

assessment with state, local, and other 

federal agencies to reduce duplication. 

Eliminate duplicative 

analyses and reduce delay. 

Healthy Forest 

Restoration Act § 

404(d), 16 U.S.C. 

§ 

6554(d) 

Establishes special NEPA procedures 

for EAs or EISs prepared for 

authorized hazardous-fuel- reduction 

projects, including limited alternatives 

analysis and modified judicial review 

for specific projects. Establishes a CE 

for “applied silvicultural assessment” 

up to 1,000 acres. 

Expedites decision-making 

and subsequent 

implementation of certain 

hazardous fuel reduction 

projects; minimizes the 

consideration of alternatives 

in project development. 
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Healthy Forest 

Restoration Act § 

603, 16 U.S.C. § 

6591b 

Establishes a CE for treatment of up to 

3,000 acres within lands identified by 

State Governors to be experiencing or 

at risk of experiencing “declining 

forest health” or where “the risk of 

hazard trees poses an imminent risk to 

public infrastructure, health, or safety.” 

Projects carried out in qualified areas 

to reduce the extent of or increase the 

resilience to insect and disease 

infestation, subject to certain 

limitations, are considered authorized 

projects eligible for limited NEPA and 

judicial review provisions under 

HFRA. 

Eliminates environmental 

assessment for specific types 

of insect & disease 

remediation projects. 

 

Section 8006 of 

Public Law 113-

79 

Establishes a pre-decisional objection 

process that enables an agency to 

consider and rule on objections before 

issuing a final decision. 

Eliminates post-decision appeals. 

Expedite project approval and 

implementation. 
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50 C.F.R. part 

402, 

subpart C 

Inter-agency regulations authorize 

alternative Endangered Species Act 

consultation requirements for activities 

conducted in support of the National 

Fire Plan. 

Enhance the efficiency and 

effectiveness of the 

consultation process under 

section 7 of the ESA for Fire 

Plan Projects. 

Good Neighbor 

Authority, Public 

Law 113-79 

Allows the Forest Service to enter into 

cooperative agreements or contracts to 

allow States to perform watershed 

restoration and forest management 

services on National Forest System 

lands. 

Create efficiencies and 

leverages technical and 

financial resources. 

Stewardship End 

Result 

Contracting, 16 

U.S.C. § 6591c 

Allows agency to enter into long-term 

contracts (up to 10 years) to meet land-

management objectives (e.g., to reduce 

wildland fire risk and improve forest 

and rangeland health). Allows forest 

products to be exchanged for 

ecological restoration services, which 

may include thinning and removing 

brush. 

Encourage longer-term 

stewardship projects. 
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Legacy Roads 

and Trails 

Program, 

authorized 

annually since 

2008 via 

appropriations 

act 

Drives urgently needed road 

decommissioning, road and trail repair 

and maintenance, and removal of fish 

passage barriers. Emphasizes areas 

where Forest Service roads may be 

contributing to water quality problems 

in streams and water bodies that 

support threatened, endangered, and 

sensitive species or community water 

sources. 

Drive the restoration of lands 

and waters disturbed by 

damaging roads and trails 

through targeted funding and 

leveraging of third party 

funding and collaboration. 

Collaborative 

Forest Landscape 

Restoration 

Program, Public 

Law 111-11 

Provides competitive funding to 

support science-based landscape-scale 

collaborative restoration programs in 

fire-adapted landscapes. 

Drive the establishment of 

multi- year collaborative 

landscape-scale restoration 

plans and projects to increase 

pace and scale of restoration, 

along with community 

support and participation. 

The Joint Chiefs’ 

Landscape 

Restoration 

Partnership 

Establishes a multi-year partnership 

between the Forest Service and Natural 

Resources Conservation Service to 

facilitate cross- boundary restoration 

through interagency and community 

Increase effectiveness and 

efficiency of restoration and 

fuels reduction projects by 

leveraging technical and 
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collaboration. The primary goals of the 

initiative are to work across public and 

private lands to reduce wildfire threats 

to communities, protect water quality 

and supply, and improve habitat 

quality for at-risk or ecosystem 

surrogate species. Provides up to three 

years of funding for projects through a 

competitive process managed 

internally by the NRCS and Forest 

Service. 

financial resources on private 

and public lands. 

 

These and other existing tools provide ample authority and mechanisms for the Forest 

Service to increase its land management footprint and otherwise increase the pace of project 

implementation. 

  Prior to creating new authorities, the Forest Service should have analyzed its current use 

of these and any other authorities that it believes are designed to make environmental assessment 

and decision-making “more efficient.”51 That analysis should have documented the frequency 

with which each tool is used, identify trends around the use of each authority (e.g., used more or 

less frequently for certain types of projects or in certain geographies) and cited the rationale for 

                                                
51 Importantly, the County does not agree with the Forest Service that many of these existing 

authorities are appropriate. Indeed, any authority or process that deprives the public of a 

meaningful voice in the management of their public lands, and an avenue to administratively 

resolve disputes prior to judicial review, is inappropriate by definition. 
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using or not using the tool. It should have identified where and how current tools can be better 

utilized, and where certain tools may be being used inappropriately. It should have also identified 

gaps, if any, where the existing authorities do not permit efficient environmental assessment and 

decision-making, and it should have clearly articulated a rationale for any proposed alterations or 

additions to existing authorities. Finally, and most importantly, it should have established that the 

use of these tools is not having significant impacts, individually or cumulatively, before 

proposing larger and broader authorities with even greater potential impacts. 

  Unfortunately, the Proposed Rule does not appear to have been developed as a result of 

any of this rational analysis. Indeed, the preamble and Proposed Rule do not mention or cite to 

any kind of analysis of existing authorities that the Agency undertook prior to issuing the 

Proposed Rule, indicating that the Agency does not have a rational basis for its rulemaking. 5 

U.S.C. § 706(2)(A). 

  To conclude, if this rulemaking were about working collaboratively to protect 

communities from wildfire risk, then it would be unnecessary. Congress has already given the 

Agency the authority to address fuels, wildfire risk, and restoration (e.g., the Collaborative Forest 

Landscape Restoration Act) at scale on national forest system lands, but this authority is 

underutilized or not utilized at all by some units. Indeed, if the Agency proceeds with this 

rulemaking, those authorities will never be fully utilized, because the new authorities would be 

broader and would have reasonable, structural constraints attached. 

VII. The Forest Service Should Retain and Strengthen Procedural Protections for 

Inventoried Roadless Areas and Potential Wilderness Areas, Including as Classes of 

Actions Normally Requiring Preparation of an EIS and Resource Conditions for 

Purposes of Determining Extraordinary Circumstances.  

The Forest Service’s NEPA regulations currently provide important and necessary 

procedural protections for roadless and wilderness-eligible lands. First, the regulations list 
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inventoried roadless areas (“IRAs”) and potential wilderness areas (“PWAs”) as resource 

conditions that should be considered in determining whether extraordinary circumstances related 

to a proposed action warrant further analysis and documentation in an EA or an EIS.52 Second, 

the regulations include “proposals that would substantially alter the undeveloped character of an 

[IRA] or a [PWA]” within the “classes of actions normally requiring [EISs].”53 

  Gunnison County strongly objects to the Proposed Rule’s narrowing or elimination of 

these two important procedural safeguards. As described below, these national forest wildlands 

possess exceptional ecological and social values that should continue to be recognized and 

carefully evaluated in the NEPA process. The Forest Service’s incomplete and unsupported 

rationales for proposing to weaken procedural protections for these areas are arbitrary and 

capricious. The Agency should retain and strengthen existing protections for IRAs, PWAs, and 

other roadless and wilderness-eligible areas. 

A. Background. 

IRAs are an administrative designation that applies to the undeveloped roadless lands 

protected under the Roadless Area Conservation Rule, 36 C.F.R. part 294. The Forest Service 

developed state-specific rules for Colorado and Idaho to protect inventoried roadless lands within 

those states, with those designated areas properly referred to as Colorado Roadless Areas and 

Idaho Roadless Areas, respectively.54 Collectively, IRAs, Colorado Roadless Areas, and Idaho 

Roadless Areas provide significant ecological and social functions: 

[IRAs] provide large, relatively undisturbed blocks of habitat for a variety of terrestrial 

and aquatic wildlife and plants, including hundreds of threatened, endangered, and 

                                                
52 36 C.F.R. § 220.6(b)(1)(iv). 
53 Id. § 220.5(a)(2). 
54 77 Fed. Reg. 39576 (July 3, 2012) (Colorado Roadless Rule); 73 Fed. Reg. 61456 (Oct. 16, 

2008) (Idaho Roadless Rule). 
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sensitive species[,] . . . function as biological strongholds and refuges for a number of 

species, and . . . play a key role in maintaining native plant and animal communities and 

biological diversity.55 

Potential Wilderness Area (“PWA”) is a term defined in the 2007 version of the Forest 

Service’s land management planning handbook, Forest Service Handbook (FSH) 1909.12, ch. 

70, addressing the wilderness evaluation process. However, the Agency has been 

administratively identifying PWAs since at least the early 1990s.56 In short, PWA is a term that 

has long been utilized to describe lands inventoried by the Forest Service and identified to have 

wilderness characteristics, making them suitable for potential future inclusion in the National 

Wilderness Preservation System. The 2015 version of the handbook, which corresponds with the 

2012 planning rule, no longer uses the term PWA. The product of the Forest Service inventory 

and evaluation – often referred to as the “Chapter 70” process – is now called “areas that may be 

suitable for inclusion in the National Wilderness Preservation System.” Some Forests may refer 

to areas identified under the new directives as wilderness inventory areas, or “WIAs”. While 

areas inventoried under the 2012 planning rule are not referred to as PWAs, they are comparable 

to PWAs in terms of their social and environmental qualities. Similarly, areas referred to as 

“newly inventoried roadless areas” like those in the White Mountain National Forest were also 

delineated for the same undeveloped characteristics. Regardless of label, these areas encompass 

lands with wilderness characteristics that would be suitable for designation as wilderness by 

Congress - or for designation as recommended wilderness or other special management in a 

forest plan. Furthermore, under NEPA, it is the on-the-ground facts about an area that matter, not 

                                                
55 Roadless Area Conservation Rule, Final Environmental Impact Statement, Summary, p. 17. 
56 See FSH 1909.12 WO Amendment effective 8/3/92, Chapter 7: Wilderness Evaluation (“This 

chapter describes the process for identifying and evaluation potential wilderness in the National 

Forest System” (emphasis added)). 
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its administrative label. If an undeveloped area would be eligible for inventory, even if it has not 

previously been inventoried under Chapter 70, it is still entitled to the same consideration in the 

NEPA process. E.g., Lands Council v. Martin, 529 F.3d 1219, 1230 (9th Cir. 2008). 

  Scientists, the public, the Forest Service, and federal courts have long recognized the 

need for enhanced procedural scrutiny under NEPA of actions that would threaten the 

undeveloped character and associated ecological and social values of IRAs, PWAs, WIAs, and 

other roadless and wilderness-eligible areas. 

B. Roadless areas and their myriad ecological and social values warrant 

protection. 

As the Forest Service has long recognized, undeveloped natural lands provide numerous 

ecological benefits. They safeguard biodiversity, enhance ecosystem representation, facilitate 

connectivity.57 They also serve as ecological baselines to facilitate better understanding of our 

impacts to other landscapes.58 

  Forest Service roadless lands, in particular, are heralded for their conservation values. 

Those values are described at length in the preamble of the 2001 Roadless Area Conservation 

Rule59 and in the Final Environmental Impact Statement (FEIS) for the Rule.60 They include: 

high-quality or undisturbed soil, water, and air; sources of public drinking water; diverse plant 

and animal communities; habitat for threatened, endangered, proposed, candidate, and sensitive 

species and for those species dependent on large, undisturbed areas of land; primitive, semi-

                                                
57 USDA Forest Service 2016; Loucks et al. 2003; USDA Forest Service 2001; Crist et al. 2005; 

Wilcove 1990; The Wilderness Society 2004; Strittholt and DellaSala 2001; DeVelice and 

Martin 2001), and provide high-quality or undisturbed water, soil, and air resources (Anderson et 

al. 2012; DellaSala et al. 2011. 
58 Arcese and Sinclair 1997. 
59 66 Fed. Reg. 3243, 3245-47 (Jan. 12, 2001). 
60 Final Environmental Impact Statement, Vol. 1, 3–3 to 3–7, available at 

http://www.fs.usda.gov/roaddocument/roadless/2001roadlessrule/finalruledocuments. 

http://www.fs.usda.gov/roaddocument/roadless/2001roadlessrule/finalruledocuments
http://www.fs.usda.gov/roaddocument/roadless/2001roadlessrule/finalruledocuments
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primitive non-motorized, and semi-primitive motorized classes of dispersed recreation; reference 

landscapes; natural appearing landscapes with high scenic quality; traditional cultural properties 

and sacred sites; and other locally identified unique characteristics (e.g., uncommon geological 

formations, unique wetland complexes, exceptional hunting and fishing opportunities). As the 

Forest Service has recently summarized in its science-based assessments, roadless areas: 

“provide large, relatively undisturbed blocks of habitat for a variety of terrestrial 

and aquatic wildlife and plants, including hundreds of threatened, endangered, or 

sensitive species [,] . . . function as biological strongholds and refuges for a number 

of species, and . . . play a key role in maintaining native plant and animal 

communities and biological diversity.”61 

  Numerous articles in the scientific literature similarly recognize the contribution of 

roadless and undeveloped lands to biodiversity, connectivity, and conservation reserve networks. 

For example, Loucks et al. (2003) examined the potential contributions of roadless areas to the 

conservation of biodiversity, and found that more than 25% of IRAs are located in globally or 

regionally outstanding ecoregions62 and that 77% of IRAs have the potential to conserve 

                                                
61 Carson National Forest, Final Assessment Report of Ecological/Social/Economic 

Sustainability Conditions and Trends, at 485 (September 2015), available at 

http://www.fs.usda.gov/Internet/FSE_DOCUMENTS/fseprd475212.pdf. 
62 Loucks et al. utilized an ecosystem ranking system developed by Ricketts et al. (1999): 

  

Ricketts et al. (1999) classified the biological importance of each ecoregion 

based on species distribution, i.e., richness and endemism, rare ecological or 

evolutionary phenomena such as large- scale migrations or extraordinary 

adaptive radiations, and global rarity of habitat type, e.g., Mediterranean-climate 

scrub habitats. They used species distribution data for seven taxonomic groups: 

birds, mammals, butterflies, amphibians, reptiles, land snails, and vascular plants 

(Ricketts et al. 1999). Each category was divided into four rankings: globally 

outstanding, high, medium, and low. The rankings for each of the four 

categories were combined to assign an overall biological ranking to each 

ecoregion. Ecoregions whose biodiversity features were equaled or surpassed in 

only a few areas around the world were termed "globally outstanding." To earn 

http://www.fs.usda.gov/Internet/FSE_DOCUMENTS/fseprd475212.pdf
http://www.fs.usda.gov/Internet/FSE_DOCUMENTS/fseprd475212.pdf
http://www.fs.usda.gov/Internet/FSE_DOCUMENTS/fseprd475212.pdf
http://www.fs.usda.gov/Internet/FSE_DOCUMENTS/fseprd475212.pdf
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threatened, endangered, or imperiled species. Talty et al. (in revision) looked at the degree of 

human modification, or “wildness”- a finite resource that cannot be regained once lost - and 

compared mean wildness data for all IRAs to wildness across the contiguous U.S. They found 

that of 2,348 IRAs in the lower 48, 96% are wilder than half of the entire contiguous U.S., with 

21% of IRAs in the top 10% of wildest places in the lower 48. Arcese and Sinclair (1997) 

highlighted the contribution that IRAs could make toward building a representative network of 

conservation reserves in the United States, finding that protecting those areas would expand 

ecoregional representation, increase the area of reserves at lower elevations, and increase the 

number of large, relatively undisturbed refugia for species. Crist et al. (2005) looked at the 

ecological value of roadless lands in the Northern Rockies and found that protection of national 

forest roadless areas, when added to existing federal conservation lands in the study area, would: 

(1) increase the representation of virtually all land cover types on conservation lands at both the 

regional and ecosystem scales, some by more than 100%; (2) help protect rare, species-rich, and 

often-declining vegetation communities; and (3) connect conservation units to create bigger and 

more cohesive habitat “patches.” 

  Roadless lands are also responsible for higher quality water and watersheds. Recent 

estimates are that 48 million Americans receive their drinking water from IRAs.63 Anderson et 

al. (2012) assessed the relationship of watershed condition and land management status, and 

found a strong spatial association between watershed health and protective designations. 

                                                

this ranking, an ecoregion had to be designated "globally outstanding" for at 

least one category. The second-highest category, or continentally important 

ecoregions, were termed "regionally outstanding," followed by "bioregionally 

outstanding" and "nationally important" (Ricketts et al. 1999). 

 
63 Talty, M.J., K. Mott Lacroix, G.H. Aplet, and R.T. Belote. In revision. The conservation value 

of Inventoried Roadless Areas. 
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DellaSala et al. (2011) found that undeveloped and roadless watersheds are important for 

supplying downstream users with high-quality drinking water, and that developing those 

watersheds comes at significant costs associated with declining water quality and availability. 

The authors recommend a light-touch ecological footprint to sustain healthy watersheds and the 

many other values that derive from roadless areas. 

  Federal land management agencies recognize that protecting and connecting undeveloped 

areas is an important action that agencies can take to enhance climate change adaptation. For 

example, the Forest Service National Roadmap for Responding to Climate Change establishes 

that increasing connectivity and reducing fragmentation are short- and long-term actions the 

Agency should take to facilitate adaptation to climate change.64 The National Park Service also 

identifies connectivity as a key factor for climate change adaptation, along with establishing 

“blocks of natural landscape large enough to be resilient to large-scale disturbances and long-

term changes.”65 The Agency states: 

The success of adaptation strategies will be enhanced by taking a broad approach 

that identifies connections and barriers across the landscape. Networks of 

protected areas within a larger mixed landscape can provide the highest level of 

resilience to climate change.66 

Similarly, the Climate Adaptation Strategy adopted by a partnership of governmental 

agencies including USFWS calls for creating an ecologically connected network of 

                                                
64 USDA Forest Service 2011b. 
65 National Park Service, Climate Change Adaptation webpage, 

http://www.nps.gov/subjects/climatechange/adaptation.htm (last visited Dec. 20, 2016). 
66 Id. See also USDOI National Park Service (2010) (Objective 6.3 of agency’s Climate Change 

Response Strategy is to “[c]ollaborate to develop cross-jurisdictional conservation plans to 

protect and restore connectivity and other landscape-scale components of resilience”). 

http://www.nps.gov/subjects/climatechange/adaptation.htm
http://www.nps.gov/subjects/climatechange/adaptation.htm
http://www.nps.gov/subjects/climatechange/adaptation.htm
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conservation areas.67 The Forest Service’s 2012 planning rule sanctions this reserve design and 

landscape connectivity approach, requiring the Forest Service to formulate “plan components, 

including standards and guidelines, to maintain or restore [the] structure, function, 

composition, and connectivity” of terrestrial and aquatic ecosystems and watersheds, taking 

into account stressors such as climate change. However, with only a dozen or so forests 

revising their plans under the 2012 rule, consideration of the importance of roadless areas for 

climate adaptation, reserve design, and landscape connectivity will need to be accomplished 

piece-meal via project design and NEPA analysis for years to come. Forest Service roadless 

areas play a key role in accomplishing these large-landscape protection objectives, with IRAs 

contributing to the size and connectedness of protected areas such as National Parks and 

Wilderness.68 

                                                
67 National Fish, Wildlife and Plants Climate Adaptation Partnership 2012. Relevant goals and 

strategies include: 

 

Goal 1: Conserve habitat to support healthy fish, wildlife, and plant populations and 

ecosystem functions in a changing climate. 

 

Strategy 1.1: Identify areas for an ecologically-connected network of terrestrial, 

freshwater, coastal, and marine conservation areas that are likely to be resilient to 

climate change and to support a broad range of fish, wildlife, and plants under 

changed conditions. 

 

Strategy 1.2: Secure appropriate conservation status on [high priority areas] to 

complete an ecologically- connected network of public and private conservation 

areas that will be resilient to climate change and support a broad range of species 

under changed conditions. 

 

Strategy 1.4: Conserve, restore, and as appropriate and practicable, establish new 

ecological connections among conservation areas to facilitate fish, wildlife, and plant 

migration, range shifts, and other transitions caused by climate change. 
68 Talty et al. in revision. Finding that IRAs contribute to a 60% decrease in isolation of 

protected areas. Without IRAs, the average nearest neighboring protected area is 31.3 kilometers; 

with IRAs, the average nearest neighboring protected area is 12.5 kilometers. 
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Un-inventoried roadless areas often provide the same values and deserve the same 

protection as inventoried areas. Again, it is not the areas’ labels, but the facts on the ground 

that matter. A recent study of the un-inventoried “Mountain Treasures Areas” in North 

Carolina revealed that nearly all of them ranked more highly in biodiversity than 95% of IRAs, 

and over half of them had a wildland conservation score greater than 95% of all IRAs.69 Many 

of the Mountain Treasures Areas have now been included in the Chapter 70 inventory for the 

Nantahala-Pisgah’s ongoing plan revision, but many similar un-inventoried areas on other 

Forests remain without any administrative protection or recognition, despite their conservation 

significance and vulnerability to development with timber harvest and associated roadbuilding. 

C. The Forest Service has long provided procedural protections for roadless 

areas.  

CEQ regulations require agencies to promulgate “[s]pecific criteria for and identification 

of those typical classes of action: (i) [w]hich normally do require environmental impact 

statements.”70 Since at least 1992, the Forest Service has complied with this requirement by 

including unroaded and undeveloped areas among the classes of actions normally requiring an 

EIS. While the Forest Service has periodically revised its policies in response to various factors, 

it has never weakened its procedural protections for unroaded lands. Far from it, each subsequent 

iteration of the Agency’s NEPA regulations have resulted in stronger protections for roadless 

areas. This has paralleled developments in public opinion and scientific consensus, both of which 

favor increased protections for these essential areas.  

                                                
69 Belote and Irwin, Quantifying the National Significance of Local Areas for Regional 

Conservation Planning: North Carolina’s Mountain Treasures, published in LAND (2017). 
70 40 C.F.R. § 1507.3(b)(2)(i). 



60 
 

         The Forest Service’s NEPA regulations have long recognized the importance of 

providing additional procedural scrutiny for projects in roadless and other undeveloped areas. 

Indeed, the Agency first identified actions occurring in roadless areas as an extraordinary 

circumstance making application of a CE inappropriate nearly thirty-five years ago, in 1985.71 

The Agency further expanded protections for roadless areas in its 1992 NEPA rule, where it 

identified “proposals that would substantially alter the undeveloped character of roadless areas as 

a class of actions normally requiring [an EIS].”72 The Forest Service explained that it was 

implementing these protections in response to “the increased concern people have expressed 

regarding the environmental effects of actions within inventoried roadless areas.”73 

                                                
71 See 50 Fed. Reg. 26081 (June 24, 1985) (“In unusual circumstances, an action that normally 

could be categorically excluded may have a significant environmental effect. Unusual 

circumstances might include areas involving threatened and endangered species; critical habitat; 

floodplains; wetlands; and specially designated areas, such as wilderness, wilderness study areas, 

or roadless areas designated for further planning.”) 
72 The 1992 rule stated: 

 

Class 3: Proposals that would substantially alter the undeveloped. character of an 

inventoried roadless area of 5,000 acres or more (FSH 1909.12).  Examples 

include; 

 

a. Constructing roads and harvesting timber in a 56,000-acre inventoried 

roadless area where the proposed road and harvest units impact 3,000 acres in 

only one part of the roadless area. 

 

b. Constructing or reconstructing water reservoir facilities in a 5,000-acre 

unroaded area where flow regimens may be substantially altered. 

 

c. Approving a plan of operations for a mine which would cause considerable 

surface disturbance over 700 acres in a 10,000 acre roadless area. 

 

57 Fed. Reg. 43125, 43200 (Sept. 18, 1992). 
73 57 Fed Reg. at 43182 (“The majority of the 68 comments received on this chapter addressed 

the classes of actions requiring EISs listed in proposed section 20.6. Some reviewers said that 

considerations of proposed actions in areas with wilderness potential and larger than 5,000 acres 

should require an EIS. Others said that the acreage criterion was too small or totally 

inappropriate.  The direction in [the Proposed Rule] states that a proposed action would have to 
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Despite these important procedural protections, logging and road-building remained 

rampant in roadless areas throughout the 1990s and it became increasingly clear that more 

substantive protections were warranted to preserve remaining roadless areas and their myriad 

ecological and social benefits. To that end, the Forest Service promulgated the Roadless Area 

Conservation Rule on January 12, 2001.74 The Roadless Rule generally prohibits road building 

and commercial logging across nearly 59 million acres of designated IRAs. While the Roadless 

Rule provided critical and much-needed protections, it did not represent a panacea to the threats 

facing roadless areas. The Rule contains exceptions to the prohibition on road building and 

logging75 and does not regulate other intensive activities such as motorized recreation, trail 

construction, mineral exploration activities, parking lots, right-of-way clearing, and certain 

restoration projects that can diminish the undeveloped character of IRAs. The Colorado and 

Idaho Roadless Rules contain even more exceptions for mining and other activities.76 Despite 

these limitations, the Roadless Rule enjoys broad public support, including from 75% of 

Americans in a 2019 poll.77 

  Recognizing the ongoing and increased need for scrutiny of proposed actions in IRAs, the 

Forest Service’s 2008 NEPA rule – which is currently in place – further strengthened procedural 

                                                

“substantially alter the undeveloped character of an inventoried roadless area of 5,000 acres or 

more” to require an EIS. This direction allows the Responsible Official, with appropriate public 

involvement, to determine whether or not an EIS would be required for a specific proposed 

action. The area criterion is intended to alert agency officials of the increased concern people 

have expressed regarding the environmental effects of actions within inventoried roadless areas 

greater than 5,000 acres. An action within a roadless area less than 5,000 acres could also require 

an EIS, if the proposal may result in significant environmental effects.”). 
74 66 Fed. Reg. 3243 (Jan. 12, 2001) (codified at 36 C.F.R. part 294). 
75 36 C.F.R. §§ 294.12(b) & 294.13(b). 
76 See, e.g., 36 C.F.R. §§ 294.23 & 294.25(e)(1) (Idaho Rule exceptions); 36 C.F.R. §§ 

294.43(c)(1) & 294.46 (Colorado Rule exceptions). 
77 See Exhibit #, The Pew Charitable Trusts U.S. Public Lands Roadless Rule Survey Memo 

Report (March 2019). 
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protections for IRAs by eliminating the acreage requirement included in the 1992 rule and 

adding PWAs.78 The current regulatory language reads: 

(2) Class 2: Proposals that would substantially alter the undeveloped character of 

an inventoried roadless area or a potential wilderness area. Examples include but 

are not limited to: 

(i) Constructing roads and harvesting timber in an inventoried roadless area where 

the proposed road and harvest units impact a substantial part of the inventoried 

roadless area. 

(ii) Constructing or reconstructing water reservoir facilities in a potential 

wilderness area where flow regimens may be substantially altered. 

(iii) Approving a plan of operations for a mine that would cause considerable 

surface disturbance in a potential wilderness area.79  

Notably, the 2008 rule removed any size constraints on the affected IRA to address 

concerns that the procedural protections for roadless areas did not go far enough to protect this 

crucial resource: 

Acreages were removed from the Class 2 examples in the Proposed Rule section 

220.5(a) in response to concerns that the examples of actions for which EISs 

would normally be required represent extreme cases. The word “substantial” 

replaces the acreage in the first example (220.5(a)(i)) in the final rule to be 

consistent with the description of Class 2. The following new language has been 

included in the final rule at section 220.5(a): “Examples include but are not 

limited to:” To emphasize that the stated examples are not all-inclusive. The 

                                                
78 73 Fed. Reg. 43084 (July 24, 2008). 
79 36 C.F.R. § 220.5(a)(2). 



63 
 

Department feels that the examples reflect Forest Service experience 

implementing NEPA and provide the context for each class.80 

  With respect to the addition of PWAs to the classes of actions normally requiring an EIS, 

the Forest Service reasoned that once the PWA inventories were completed, the identification of 

PWAs would be “a more contemporary inventory than the previously-conducted roadless area 

inventory.”81 In other words, because IRAs are based on inventories conducted often decades 

ago, the mandatory inventory to identify undeveloped, wilderness-quality lands as part of land 

management planning provides important contemporary information and often encompasses 

lands not included in earlier inventories (due to, for example, changes on the ground or 

acquisition of private inholdings). The 2008 Rule also added PWAs to the list of resource 

conditions that should be considered in determining whether extraordinary circumstances related 

to a proposed action warrant an EA or EIS.82 

  The current requirement to prepare an EIS for proposals that would substantially alter the 

undeveloped character of an IRA provides a critical procedural analogue to the substantive 

protections of the Roadless Rule. Those procedural protections are not redundant or unnecessary 

and instead provide important procedural safeguards where a proposed project may impact the 

undeveloped character of an IRA. As described further below, Forest Service data shows that 

such projects are often authorized in IRAs. Thus, promulgation of the Roadless Rule did not 

alleviate the need for additional procedural scrutiny of projects occurring in IRAs, and, in many 

ways, strengthened the need for it to ensure that projects comply with the Rule’s conservation 

requirements and that the public is able to participate in a meaningful manner. 

                                                
80 73 Fed. Reg. at 43089. 
81 Id. 
82 Id. at 43084. 
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  The requirement to presumptively prepare an EIS for projects that would substantially 

alter the undeveloped character of an IRA also represents part of a coherent regulatory scheme 

designed to maintain roadless areas in their undeveloped and natural state. This scheme is 

multifaceted and relies on necessary procedural protections to ensure that the letter and spirit of 

the Roadless Rule(s) are upheld. These procedural protections include the current NEPA 

regulations which require the presumptive preparation of an EIS, as well as listing IRAs and 

PWAs as resource conditions for purposes of determining whether extraordinary circumstances 

preclude use of a CE.83 Collectively, these provisions represent the evolution of a trend towards 

increased scrutiny of proposed activities within roadless areas, with the Forest Service 

consistently strengthening its commitment to take a hard look at actions that may degrade these 

essential wildlands since 1985. 

D. Courts have long recognized the need for additional procedural scrutiny of 

projects in roadless areas. 

  Federal courts have long held that the unique attributes of roadless areas have 

independent environmental significance that warrant enhanced scrutiny under NEPA and 

that intensive activities in unroaded areas generally have significant, irreversible effects 

on those unique attributes. In this way, the courts have acknowledged the same truth as 

the Forest Service – that unroaded areas have inherent values and that any activity likely 

to diminish those values should by fully and thoroughly examined by the Agency and the 

interested public.  

  In a seminal case, Smith v. U.S. Forest Service, the Ninth Circuit held that the Forest 

Service improperly failed to consider the impact of a proposed timber sale on a more than 6,000-

                                                
83 36 C.F.R. § 220.6(b)(1)(iv). 
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acre roadless parcel of land in the Colville National Forest.84 The court held that “the decision to 

harvest timber on a previously undeveloped tract of land is an irreversible and irretrievable 

decision which could have serious environmental consequences.” Smith v. U.S. Forest Serv., 33 

F.3d 1072, 1078 (9th Cir. 1994) (internal quotations and citations omitted). This was true even 

where the lands in question had previously been released for non-wilderness uses. The court 

further held “that the agency's obligation to take a ‘hard look’ at the environmental consequences 

of the proposed sale and consider a no-action alternative require it, at the very least, to 

acknowledge the existence of the [greater than] 5,000 acre roadless area.” Id. at 1079. Such 

activity, would, by its nature, substantially alter the undeveloped character of the land. 

Accordingly, the Ninth Circuit held that the agency failed to comply with NEPA because it did 

not afford adequate procedural scrutiny prior to approving an intensive activity in a roadless 

area. 

  In Lands Council v. Martin, the Ninth Circuit affirmed Smith and held that logging in 

roadless areas is per se environmentally significant. Like Smith, Martin involved a claim that the 

Agency violated NEPA by failing to consider the impact of a proposed intensive activity (there a 

post-fire salvage logging operation) on a roadless expanse comprised of both IRAs and un-

inventoried roadless areas. The Martin court held that the undeveloped quality of IRAs (and 

uninventoried roadless areas) is itself of independent environmental significance:  

In Smith, we held that there are at least two separate reasons why logging in 

roadless areas is environmentally significant, so that its environmental 

consequences must be considered. First, roadless areas have certain attributes that 

must be analyzed. Those attributes, such as water resources, soils, wildlife habitat, 

                                                
84 The parcel of land was comprised of 4,246 acres of uninventoried roadless land, as well as 

approximately 2,000 acres of inventoried roadless land. 
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and recreation opportunities, possess independent environmental significance. 

Second, roadless areas are significant because of their potential for designation as 

wilderness areas under the Wilderness Act of 1964.... 

Lands Council v. Martin, 529 F.3d 1219, 1230 (9th Cir. 2008). 

The current regulatory requirement to prepare an EIS where a project would substantially 

alter the undeveloped character of an IRA is consistent with this line of cases finding that 

agencies must take a hard look at the impacts of their proposals to the independently significant 

ecological and social values inherent in our National Forest roadless areas. As Congress has 

explicitly recognized, the “stock” of inventoried lands that may one day be added to the National 

Wilderness Preservation System is finite, and the importance of those lands will only continue to 

grow as population pressures increase.85 

E. Agencies must provide reasoned explanations for changes in position. 

Under the Administrative Procedure Act, an agency action that constitutes a policy 

change is arbitrary and capricious where an agency fails to provide a reasoned explanation for 

the change. The requisite explanation requires acknowledgment of the change, a showing that 

there are good reasons for the new policy, and an examination of the facts and circumstances that 

underlay or were engendered by the prior policy. E.g., Encino Motorcars, LLC v. Navarro, 136 

S. Ct. 2117, 2125–26 (2016) (citing FCC v. Fox Television Stations, Inc., 556 U.S. 502, 515 

(2009)) (“When an agency changes its existing position, it ‘need not always provide a more 

detailed justification than what would suffice for a new policy created on a blank slate.’ But the 

agency must at least ‘display awareness that it is changing position’ and ‘show that there are 

good reasons for the new policy.’  In explaining its changed position, an agency must also be 

                                                
85 E.g., Eastern Wilderness Areas Act, Public Law No. 93-622 (1975). 
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cognizant that longstanding policies may have ‘engendered serious reliance interests that must be 

taken into account.’ ‘In such cases it is not that further justification is demanded by the mere fact 

of policy change; but that a reasoned explanation is needed for disregarding facts and 

circumstances that underlay or were engendered by the prior policy.’”)86 

As explained below, the proposals to eliminate actions that would substantially alter the 

undeveloped character of an IRA or PWA from the classes of actions normally requiring 

preparation of an EIS and to remove the “extraordinary circumstances” safeguard from nearly all 

PWAs constitute significant changes in position for which the Forest Service has provided no 

reasoned explanation.  

1. The Forest Service’s Rationale for Removing Proposals that Would 

Substantially Alter the Undeveloped Character of an IRA from Classes of 

Actions Normally Requiring Preparation of an EIS is Arbitrary and 

Capricious. 

  The Forest Service’s Proposed Rule would revise the list of classes of actions normally 

requiring an EIS by removing actions that would substantially alter the undeveloped character of 

an IRA.87 The Agency offers a single sentence as its rationale for this significant change in 

agency position and reversal of a decades-long trend of strengthening protections for roadless 

areas: 

The Agency proposes this change in part because the activities that have the 

greatest potential to affect the roadless character of these lands are addressed 

                                                
86 The requirement that the agency provide a rational explanation for its new policy applies 

equally to the entirety of its proposed rule, not just to its new approach to roadless areas 

discussed in this section. 
87 84 Fed. Reg. at 27549. The parallel proposal to remove PWAs is addressed in the following 

section. 



68 
 

separately by the Roadless Area Conservation Rule and state specific roadless rules 

at 36 CFR part 294.88 

This cursory explanation in no way provides the reasoned justification required by law – 

particularly where the change in position would unwind a key component of the cohesive 

regulatory scheme developed over decades to ensure adequate substantive and procedural 

protections for IRAs - including adoption of the current provision in 2008, 7 years after 

promulgation of the Roadless Rule. 

2. The Proposals to Move Potential Wilderness Areas to the List of 

Congressionally Designated Areas for Purposes of Extraordinary 

Circumstances and to Eliminate PWAs from Classes of Actions Normally 

Requiring Preparation of an EIS are Arbitrary and Capricious.  

The Forest Service proposes two significant changes with respect to procedural 

protections for Potential Wilderness Areas (PWAs). First, the Proposed Rule would move PWAs 

into a subcategory of “congressionally designated areas,” thus eliminating the extraordinary 

circumstances safeguard for the vast majority of PWAs that are not congressionally designated.89 

The Forest Service does not explain the reason for or potential impact of this significant change. 

Second, similar to IRAs, the Proposed Rule would remove classes of actions that would 

substantially alter the undeveloped character of a PWA from the list of classes of actions 

normally requiring an EIS.90 The Agency offers a single sentence to explain this significant 

change: “Potential wilderness areas are a class of congressionally designated lands where 

management must conform with the establishing statute’s requirements, and therefore 

                                                
88 Id. (emphasis added). 
89 84 Fed. Reg. at 27546 (proposed section 220.5(b)(1)(iii)). 
90 Id. at 27549 (proposed section 36 CFR § 220.7(a)). 
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presumptive preparation of an EIS is not required.”91 This rationale is arbitrary, and the Agency 

has failed to offer any reasoned explanation for its changed position. 

As described at length above, the term PWA is commonly understood to refer to 

administratively identified PWAs, which the Forest Service has been identifying since at least 

the early 1990s. By contrast, congressionally designated PWAs are extremely limited on 

National Forest System lands. A search of the U.S. public laws identified just one statute 

designating PWAs on Forest Service land, the 2009 Omnibus Public Lands Act, which 

designated two PWAs: the 349-acre Kimberling Creek PWA in the Jefferson National Forest and 

the 900-acre Roaring River PWA in the Mount Hood National Forest.92 In both cases, the PWA 

designation was temporary and the areas were subsequently added to the National Wilderness 

Preservation System. Indeed, Gunnison County is unaware of any congressionally designated 

PWAs on National Forest System lands at present. Thus, there are no statutory requirements in 

place regarding management of non-existent congressionally-designated PWAs, and the Forest 

Service’s rationale that such hypothetical statutes eliminate the need for presumptive preparation 

of an EIS is arbitrary. 

  In contrast, administratively designated PWAs are ubiquitous and warrant the additional 

procedural scrutiny offered by the Forest Service’s current NEPA regulations. PWA is not a 

vestigial term: numerous forests that conducted planning under the 2007 version of Chapter 70 or 

earlier policies have PWAs – and will continue to have them until their next plan revision. For 

instance, the Forest Service identified 378,229 acres of PWAs in a 2014 revised forest plan for 

the George Washington & Jefferson National Forests.93 Those PWAs include 239,784 acres of 

                                                
91 Id. 
92 See Pub. L. 111-11 §§ 1103 & 1202(c)(1). 
93 See George Washington National Forest Plan Revision FEIS, Appendix C– Potential 

Wilderness Area Evaluations, p. C-1, Nov. 2014 (“The PWA inventory includes 26 standalone 
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IRAs, as well as an additional 138,445 acres of roadless, wilderness-quality lands that are not 

IRAs. Until the plan is revised again, the Forest Service will manage the George Washington & 

Jefferson PWAs in accordance with the current plan, which allows a range of multiple-use 

activities that could impair the PWAs’ wilderness characteristics. Indeed, the Forest Service 

recognized that the characteristics that make PWAs special “remain relevant to project-level 

planning,” because even plans that allow development of PWAs do not commit to developing 

them, and appropriate analysis (including consideration of alternatives) is needed to avoid and 

mitigate the impacts of development.94 Proposed projects in these areas should continue to 

receive heightened NEPA process and scrutiny: their largely undisturbed and sensitive character 

(the context for the proposed action) means that projects are more likely to have significant 

impacts. 

The same is true for newly inventoried areas – “lands that may be suitable for inclusion in 

the National Wilderness Preservation System” – identified under the 2015 version of Chapter 70. 

Both the 2007 and 2015 processes were designed to capture similar environmental qualities. 

Thus, impacts to the areas – regardless of what they are called – will be similar in terms of 

context, with project-level impacts affecting those qualities likely to be significant. Notably, 

providing more robust forest plan direction – and corresponding programmatic NEPA analysis – 

for these wilderness-suitable lands can greatly streamline project-level NEPA analysis. For 

instance, forest plan allocation of lands included in the wilderness inventory to an appropriate 

management area with corresponding plan components designed to safeguard their wilderness 

characteristics is an efficient way to ensure that future project activities will not require 

                                                

potential areas and 11 potential additions to existing Wildernesses for a total of 37 areas 

containing 378,229 acres.”). 
94 See USDA Forest Service, George Washington & Jefferson National Forests, Resolution of 

Appeal Agreement (July 22, 2015) (Exhibit 7). 
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additional EIS-level analysis. In other words, if the management allocation precludes activities 

that would substantially impact the particular area – taking into account its unique characteristics 

and values – then future projects consistent with the forest plan will not require further EIS-level 

analysis. If, on the other hand, the plan contemplates activities that might substantially impact 

the particular area, then further EIS-level analysis may be needed if and when such projects are 

proposed. 

  The Forest Service should abandon its proposal to remove classes of actions that would 

substantially alter the undeveloped character of a PWA and should retain PWAs and other 

wilderness-eligible lands in the list of resource conditions to be considered in determining 

whether extraordinary circumstances preclude use of a CE. In other words, regardless of the label 

used, activities that would substantially alter the character of wilderness-eligible lands should 

continue to be categorized as a class of actions normally requiring an EIS and as inappropriate 

for use of a CE. To accomplish that, the term PWA in the existing regulatory provisions should 

be revised to refer to “areas that the Forest Service has identified as potentially eligible for future 

inclusion in the National Wilderness Preservation System.”  

VIII. The Promulgation of New Categorical Exclusions is Arbitrary and Capricious. 

 

A. The Forest Service’s Overall Approach to Developing the CEs is Arbitrary 

and Capricious. 

Identification of new CEs must comply with the requirements identified by the Ninth 

Circuit Court of Appeals in Sierra Club v. Bosworth, 510 F.3d 1016 (9th Cir. 2007). First, the 

Forest Service must conduct scoping to determine the range of potential issues and impacts 

related to the activities covered by the contemplated CE. See id. at 1027 (“The determination that 

a categorical exclusion was the proper path to take should have taken place after scoping, 

reviewing the data call, and determining that the proposed actions did not have individually or 
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cumulatively significant impacts.”). The Forest Service also must analyze whether the impacts of 

the actions encompassed by the CE will individually or cumulatively have a significant 

environmental impact. See id. at 1027-1028, 1026 (stating that the proper question is “whether 

the evidence supports the Forest Service’s determination that the identified category of actions in 

the [challenged] CE do not individually or cumulatively have a significant impact on the 

environment,” and citing Mandelker, NEPA Law & Litigation § 7:10 for the proposition 

that“[t]he effect of this method of defining categorical exclusions is to apply the same criteria for 

determining whether an impact statement is necessary to the categorical exclusion decision”). 

The determination of significance must be made in light of the same context and intensity 

factors that are implicated in evaluating individual actions. Bosworth, 510 F.3d at 1030-1031. 

The Agency cannot evade such analysis by asserting that the analysis of cumulative impacts is 

impractical or infeasible, because the use of a CE is improper where such impacts cannot 

practically or feasibly be assessed. See id. at 1028. Nor can the Agency satisfy that obligation 

with conclusory assertions. Id. at 1030; see also Heartwood, Inc. v. U.S. Forest Serv., 73 F. 

Supp. 2d 962, 975 (S.D. Ill. 1999) (CE was arbitrary and capricious where “FS did not provide 

any rationale for why [the] magnitude of timber sales [under the CE] would not have a 

significant effect of the environment” and record lacked “any evidence … to support the [new 

increased] limit, except to refer to the FS’ expertise and prior experience with timber sales 

having ‘these characteristics.’”).  

Further, any new CE must be written with sufficient specificity to distinguish between 

actions likely to have significant impacts and those properly covered within a CE. Bosworth, 510 

F.3d at 1032-33 (“The Service must take specific account of the significant impacts identified in 
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prior hazardous fuels reduction projects and their cumulative impacts in the design and scope of 

any future Fuels CE so that any such impacts can be prevented.”). 

  Despite Gunnison County’s comments on the ANPR to the contrary, the Proposed Rule 

purports to create several new CEs and to expand the scope and scale of existing CEs, without 

adequately demonstrating that the proposed categories of actions do not individually or 

cumulatively have a significant effect on the human environment and which have been found to 

have no such effect. 40 C.F.R. § 1508.4. These changes are arbitrary and capricious for the 

following reasons. 

B. The Forest Service does not have the administrative record to use mitigated 

FONSIs to justify the CEs. 

The Forest Service argues that many or most of the projects currently analyzed using EAs 

can instead be approved with CEs because the Agency routinely arrives at FONSIs for those 

projects. There are numerous methodological problems with this rationale. 

1. Mitigation for past actions must be included as explicit limits on new CEs. 

  Gunnison County is concerned that the Forest Service fails to appreciate the difference 

between an EA and a CE. It is true that most EAs result in the preparation of a decision notice 

and finding of no significant impact (DN/FONSI). However, these EAs and DN/FONSIs are 

appropriately categorized as “mitigated EAs and FONSIs.” That is, the Forest Service is able to 

justify its finding of no significant impact (and therefore proceeds without preparing an EIS) 

only because it has employed mitigation measures (often dozens or more) to reduce the impact of 

the proposed action below the threshold of significance. In fact, at least one Forest has 

anticipated that all its vegetation management projects will be mitigated FONSIs: the Cherokee 
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National Forest explains, “All timber harvest activities are analyzed in an environmental 

assessment where mitigation measures are included.”95 

  CEs are defined as “a category of actions which do not individually or cumulatively have 

a significant effect on the human environment.” 40 C.F.R. § 1508.4. Mitigated EAs and 

DN/FONSIs are decidedly not such a category of action. In fact, these types of vegetation 

management projects may have an individual or cumulative effect on the environment, but those 

effects have been minimized to the point of non-significance by the utilization of mitigation 

measures. Had it not been for preparation of an EA, the measures may never have been 

developed in the first place. Site-specific mitigation measures are often added by Forest Service 

specialists during interdisciplinary project review, but they are also frequently developed through 

engagement with the public during preparation of the EA and/or consultation with the expert 

federal agencies, a process unlikely to occur with use of a CE under the Proposed Rule. 

Because mitigation measures are used to reduce a project’s impacts below the 

significance threshold, there is no factual basis to conclude that the scope of work proposed in a 

mitigated EA is appropriate for a CE. As CEQ has explained, “[c]are must be taken to ensure 

that any mitigation measures during the EA process are an integral component of the actions 

considered for inclusion in a proposed categorical exclusion.”96 

  Significant issues addressed through project refinement, alternatives analysis, expert 

agency consultation, and mitigation include old growth, access, inventoried roadless areas, 

potential wilderness areas, and other undeveloped areas, soil erosion, sedimentation of waters, 

                                                
95 Cherokee National Forest Plan FEIS, Response to Comments at 7-341 (2004). 
96 Memorandum from Nancy Sutley, CEQ Chair, to Heads of Federal Departments and 

Agencies, “Establishing, Applying, and Revising Categorical Exclusions under the National 

Environmental Policy Act” (Nov. 23 2010) (hereinafter “CEQ CE Memorandum”). 
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state-designated natural areas, threatened and endangered species and critical habitats, cultural 

and social impacts, and ecological restoration.  

Access, in particular, is a significant issue that is inextricably related to vegetation 

management. Using CEs to implement vegetation management would hide the cumulative 

impact of projects with respect to this significant issue, making it impossible to systematically 

address the urgent need to move toward a more ecologically and fiscally sustainable road system. 

The haphazard approach to road-building in previous eras is the cause of the road system’s 

unplanned proliferation and unsustainable costs. Returning to such an approach would be 

inconsistent with agency policy requiring progress toward an ecologically and fiscally 

sustainable road system. See, e.g., 36 C.F.R. § 212.5(b) (road system management); 36 C.F.R. § 

219.1(g) (land management planning). 

2. Without consistent monitoring of the spread of non-native invasive species, 

the proposal violates Executive Order 13112. 

One issue of particular importance in this regard is the spread of non-native invasive 

species (“NNIS”). Under Executive Order 13112 (1999), agencies have a duty to “monitor 

invasive species populations accurately and reliably.” The Forest Service must also identify 

projects that “may” spread NNIS, and it is prohibited from “authoriz[ing] … actions it believes 

are likely to cause or promote the introduction or spread of invasive species.” 

3. CEs cannot lawfully be used as a programmatic, policy-level effort to 

significantly increase the Agency’s management footprint. 

 

  Over the past decade or more, the Forest Service has expressed its desire to increase its 

management footprint on the national forests and grasslands by arguing that projects need to be 

bigger in order to have the desired effect on the landscape. Usually this justification stems from 

the desire to reduce the risk of wildfire and its impacts on Western national forests and 
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grasslands. The Agency’s intent with this management approach admittedly is to have a “more 

significant” impact on the composition, structure, and function of these forests. 

  The problem with using a CE to implement this work is one of scale. CEs are intended to 

be used for “small,” “insignificant,” and “routine” projects, Sierra Club v. Bosworth, 510 F.3d 

1016, 1027 (9th Cir. 2007), not large landscape-level projects that alter fire regimes, vegetation 

classes, or watershed condition class. The latter effects are substantial, and likely have direct, 

indirect, and/or cumulative effects – as they should, because that is the stated purpose and need 

of the project. If the Forest Service wants to increase the pace and scale of land management (or 

restoration), then using a “small” tool like a CE, independent of a larger programmatic plan and 

analysis, is by definition the wrong tool. Instead, the Agency should make more use of 

programmatic NEPA analysis and tiering, as described elsewhere in these comments. 

Indeed, proliferating use of CEs to do the bulk of the Agency’s work will undermine the 

programmatic planning approach required by Congress in NFMA. Creation of overbroad CEs 

encourages ad hoc project development—pursuit of projects that can move quickly to meet goals 

and targets set outside of forest planning—rather than deliberate progress toward a forest’s 

desired conditions through interdisciplinary project development and public comment.  

4. The Forest Service already has CEs for many restoration activities.  

 

Existing agency and Departmental CEs applicable to the Forest Service are at 36 C.F.R. § 

220.6(d) & (e) and 7 C.F.R. § 1.b3, and, along with relevant statutory CEs, are compiled in 

Forest Service Handbook 1909.15, ch. 30, § 32. In total, the Forest Service has over three dozen 

CEs that apply to a wide range of actions, including numerous restoration activities and special 

use permitting. 
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  The Forest Service’s existing CEs already encompass many vegetation management and 

fuels management activities, which can be used for restoration purposes. E.g., 36 C.F.R. § 

220.6(e)(6) (CE for timber stand or wildlife habitat improvement); id. § 220.6(e)(10) (CE for 

hazardous fuels reduction activities); id. § 220.6(e)(11) (CE for post-fire rehabilitation 

activities); id. §§ 220.6(e)(12)-(14) (CEs for various tree cutting activities, including salvage 

logging and insect and disease control); Healthy Forests Restoration Act (HFRA) § 603 (CE for 

insect and disease projects in designated areas, CE for hazardous fuels treatments); HFRA § 404 

(CE for silvicultural assessments and treatments). Other CEs are focused on aquatic restoration. 

E.g., 36 C.F.R. § 220.6(e)(7) (CE for aquatic habitat improvement); id. § 220.6(e)(18) (CE for 

aquatic restoration activities). 

These authorities already cover the types of actions that the Forest Service cites as 

reasons for this rulemaking. The new authorities, therefore, can only be seen as efforts to 

authorize other kinds of actions—including controversial actions that would not be broadly 

supported as high-priority ecological restoration. These more controversial actions, often with 

uncertain effects and high risk for harms, are not appropriate as CEs. 

5. CEs cannot be created to cover actions that involve unresolved conflicts of 

the use of available resources.  

  Different areas of the national forests are different, and the same actions in different areas 

will have different effects. 16 U.S.C. § 529; New Mexico v. BLM, 565 F.3d 683, 706 (10th Cir. 

2009) (the “location of development greatly influences the likelihood and extent of habitat 

preservation. Disturbances on the same total surface area may produce wildly different impacts 

on plants and wildlife depending on the amount of contiguous habitat between them”). For 

example, fuels treatments aren’t effective at reducing wildfire risk unless they’re located in the 
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right places.97 A clear-cut in old-growth forests is not equivalent to a clear-cut in a third-growth 

plantation forest. 

  The Forest Service enjoys considerable discretion in the location of management 

activities. Forest plans do not commit to actions in specific locations; that discretion is deferred 

to the project level. Plans simply do not, generally, commit to site-specific impacts. Those 

decisions, significant or not, are left to the project level. As a result, the exercise of discretion to 

locate forest management activities at the site-specific level inherently involves an unresolved 

conflict of available resources. 42 U.S.C. § 4332(2)(E); 40 C.F.R. § 1507.2(d). 

  Where alternative locations or methods for harvest would have different environmental 

impacts, NEPA requires an agency to weigh those alternatives. See EPIC v. Forest Service, 234 

F. App’x 440 (9th Cir. 2007). Some forest management activities will not involve “unresolved 

conflicts,” because the agency will lack the legal discretion or the practical ability to choose. For 

example, issuance of a temporary road closure order to meet water quality requirements would 

not require consideration of alternatives. Similarly, if a forest’s plan requires it to conduct a 

sanitation harvest to prevent the spread of bark beetles, there would not be any unresolved 

conflicts in conducting such a harvest. In either case, the decision space has already been 

narrowed by external legal requirements. This is not true, however, for most vegetation 

management projects. On most forests, timber harvest occurs for a variety of purposes—both 

ecological and economic. The Forest Service enjoys broad discretion to balance the benefits of 

timber harvest against its site-specific impacts. Within any given analysis area, the Forest 

                                                
97 See generally Vaillant and Reinhardt, “An Evaluation of the Forest Service Hazardous Fuels 

Treatment Program—Are We Treating Enough to Promote Resiliency or Reduce Hazard?” 115 

Journal of Forestry 300 (July 2017) (noting that because “[i]t is neither realistic nor necessary to 

do fuel treatments on every acre …, it is important to prioritize when, where and how to treat 

wildland fuels”). 
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Service can choose any number of stands for harvest. The same is true of road locations, and 

indeed the Forest Service often relocates road alignments during project development based on 

public feedback. 

Because of that broad discretion, and because of the wide variety of environmental 

differences between potential locations for timber harvest, the Forest Service is obligated to 

consider alternatives. CEs do not require consideration of alternatives, Mahler v. Forest Service, 

927 F. Supp. 1559, 1573 (S.D. Ind. 1996), and they are therefore the wrong tool for the vast 

majority of vegetation management projects. And even if the Agency were prepared to consider 

alternatives internally for a CE, it would not be enough because the public must be involved in 

the process of suggesting alternatives and providing feedback on their respective impacts. Ayers 

v. Espy, 873 F. Supp. 455 (D. Colo. 1994). 

6. Plan consistency and national BMPs are not enough to avoid significant 

impacts. 

  The Proposed Rule relies heavily on the legal requirement of plan consistency. The 

Agency considers itself “uniquely” well suited to develop broad CEs for its work because forest 

plans “must provide for social, economic, and ecological sustainability” and projects cannot 

violate the plans.98 Likewise, the supporting statements rely on the existence of mandatory 

national best management practices.99 These external limitations, while important, do not prevent 

significant impacts. 

  Forest plans simply do not prevent significant impacts. If they did, there would be no 

need at all for the Forest Service to provide procedures for project-level EAs and EISs. Many 

Forest Service proposals have potentially significant impacts, which explains why so many 

                                                
98 84 Fed. Reg. at 27,546-47. 
99 Supporting Statement for CE 26 at 12-14. 
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Forest Service decisions are made as mitigated FONSIs (see above). Forest plans also do not 

prevent significant impacts from permitted activities, such as pipeline and utility rights of way, 

which could be authorized under the new CEs. 

Furthermore, forest plans change. They are revised periodically, and their changes can 

carry significant consequences for particular areas through the impacts of future projects. For 

example, a forest plan revision could shift the management direction for an unroaded area from 

backcountry to a more intensive management classification. Such a change would not commit 

that area to be developed but it would allow development through future projects, see Ohio 

Forestry, supra, with impacts that would be significant. See, e.g., Lands Council v. Martin, 529 

F.3d 1219, 1230 (9th Cir. 2008). 

C. The Forest Service cannot create new, broader CEs without any evidence 

that its current CEs do not have significant impacts.  

The materials offered in support of the rulemaking do not establish that the Forest Service 

has conducted any systematic review of its existing CE authorities to determine whether they 

have significant impacts. CEQ has explained that agencies should review their existing CEs at 

least every 7 years.100 While failure to do so does not invalidate the category, it is certainly 

relevant to whether the Forest Service is acting arbitrarily and capriciously by attempting to 

promulgate new, broader authorities while turning a blind eye to the impacts of its existing 

authorities. 

  The Forest Service has a large number of CEs spanning a wide variety of actions, and it 

has used them in numerous different contexts. From 2006 to 2016, the Forest Service made 

23,830 decisions using CEs—2,166 decisions per year.101 Between 15% and 20% of those 

                                                
100 CEQ CE Memorandum. 
101 Data provided to the Southern Environmental Law Center pursuant to a FOIA request. 
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decisions were for vegetation management and fuels.102 Yet the Forest Service has made no 

attempt to evaluate the cumulative effects of these decisions over time.  

  Another important question that the Forest Service has failed to ask: have changed 

conditions and new research shown that prior assumptions about a category’s impacts were 

unreliable? For example, how have the realities of climate change (both our better understanding 

of carbon stocks and information about drought, flooding, and saltwater intrusion for example) 

affected what forest professionals should be doing on the ground? These are programmatic 

questions that cannot be accurately answered without open, transparent public process. 

1. The Proposed CEs are sufficiently broad, vague, unsupported, and 

consequential, as to be Arbitrary and Capricious.  

 

a. Proposed CE 16 (36 C.F.R. § 220.5(e)(16)) - Forest Plan Amendments.   

The Forest Service should clarify the intent and application of proposed CE 16, “plan 

amendments developed in accordance with 36 C.F.R. part 219 et seq. that provide broad 

guidance and information for project and activity decision-making in a NFS unit.”103 While the 

2012 Planning Rule and 2016 Amendment to the 2012 Planning Rule are clear that an 

amendment to a forest plan may be so minor as to only require a CE for implementation, it is not 

clear whether this CE is limited to those rare circumstances. 

  Instead, it appears that this CE may be a relic of prior, invalidated planning rules. The 

2005 planning rule included a CE for forest plan development, revision, or amendment, 70 Fed. 

Reg. 1,062, National Environmental Policy Act Documentation Needed for Developing, 

Revising, or Amending Land Management Plans; Categorical Exclusion, Notice of proposed 

National Environmental Policy Act implementing procedures; request for comment (Jan. 5, 

                                                
102 Id. 
103 84 Fed. Reg. 27,556. 
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2005), but that planning rule was invalidated by the courts and subsequently abandoned. Citizens 

for Better Forestry v. U.S. Dep’t of Agric., 2006 WL 1072043 (N.D. Cal. 2006). Gunnison 

County asks that the Forest Service provide clarification about the origin of this proposed CE. 

The scope of this CE is also not clear. The Proposed Rule states that “Proposals for 

actions that approve projects and activities, or that command anyone to refrain from undertaking 

projects and activities, or that grant, withhold or modify contracts, permits or other formal legal 

instruments, are outside the scope of this category and shall be considered separately under 

Forest Service NEPA procedures.”104 This language appears to be clarifying that site-specific 

projects (“proposals for actions that approve projects and activities, or that command anyone to 

refrain from undertaking projects and activities, or that grant, withhold or modify contracts, 

permits or other formal legal instruments…”) require site-specific NEPA analysis, and would be 

subject to whatever level of analysis was required for the underlying site-specific project. The 

language is not a model of clarity, however, so Gunnison County reminds the Agency that while 

a CE may be appropriate to document a plan amendment in rare circumstances, an EA or EIS is 

likely to be the more appropriate and usual tool.105  

  By seeming to exempt programmatic plan amendments from analysis, while requiring 

analysis for narrower project-specific amendments, this CE also creates a paradoxical result: why 

would line officers go to the trouble of crafting a narrow project-level amendment when they 

could more easily amend the plan more broadly? Such a result would be arbitrary and capricious. 

  Finally, if the Forest Service intends to keep this CE in the final rule, it must reinstate 

scoping or another similar comment period for the CE. Plan amendments that are not specific to 

                                                
104 84 Fed. Reg. 27,556. 
105 81 Fed. Reg. 90,725, 90,728 Forest Service, National Forest System Land Management 

Planning, Final Rule (Dec. 15, 2016); 36 C.F.R. § 219.13(b)(3). 
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a single project require at least a 30-day comment period. 36 C.F.R. § 219.16(a)(2) (“For an 

amendment for which a draft EIS is not prepared, the comment period is at least 30 days.”). See 

also 36 C.F.R. Part 219, Subpart B (providing that plan amendments are subject to a pre-

decisional objection process, which entails the opportunity to submit comments during analysis). 

Gunnison County requests that the Forest Service clarify the scope and applicability, and 

continued viability, of this proposed CE. If the CE is retained, it must be accompanied by a 

public comment period of at least 30 days. If the final rule contains a CE for plan amendments, it 

should specifically recognize that amendments to add measures that protect the environment 

(such as standards and guidelines) would never be likely to have a significant adverse 

environmental impact and therefore they would warrant a CE. On the other hand, amendments to 

remove protective measures would have adverse effects that must be evaluated and disclosed, in 

accordance with Citizens for Better Forestry v. USFS.106 

b. Proposed CE (d)(11), (d)(12), (e)(3) (36 C.F.R. §§ 220.5(d)(11), (d)(12), (e)(3)) 

- Special Uses.  

The Forest Service proposal would expand two existing categorical exclusions and add a 

third new categorical exclusion for the issuance and administration of special use authorizations: 

● Proposed section 220.5(d)(11) combines two existing categorical exclusions, one of 

which currently requires a decision memo and one of which does not, into a single 

categorical exclusion that does not require a decision memo. This CE is for issuance of 

new special use authorizations to replace existing or expiring authorizations, when the 

action is clerical, to account for administrative changes. 

                                                
106 Note that this case also invalidates (d)(2)(vi); there should be no CE for “Establishing 

procedures for amending or revising forest land and resource management plans,” because they 

may have significant effects. 
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● Proposed section 220.5(d)(12) is a new categorical exclusion that does not require a 

decision memo. It would allow the Agency to issue or amend a special use authorization 

for activities that occur on existing roads and trails, in existing facilities or in areas where 

activities are consistent with the applicable land management plan. 

● Proposed section 220.5(e)(3) allows the approval, modification, or continuation of special 

uses that require less than 20 acres of Forest Service lands. 

The Forest Service’s proposal is extremely broad in scope. Special use permits are not a 

single type of action; they are a type of approval that may be issued for many different kinds of 

actions with just as many impacts, some of which are well understood but others which are 

infrequent or which may not have even been proposed yet. The variety of different contexts in 

which all these special uses might occur are equally diverse. Consequently, there is an almost 

infinite number of possible effects from authorizing special uses. The record does not (indeed, 

could not) support a reasoned conclusion that these possible authorizations would not have 

significant impacts, individually or together. 

Instead of encouraging better use of existing tools, the Proposed Rule proceeds directly to a 

CE-based solution. It opens up existing CEs to significantly more use, and also creates a new 

CE. Although they contain some limiting principles, the proposed CEs must be significantly 

narrowed in their scope to pass muster and ensure they are utilized for categories of actions that 

will not have individually or cumulatively significant impacts. 

Despite the need for narrowly-tailored solutions, the Proposed Rule makes broad 

generalizations about special use authorizations without adequately describing the wide range of 

authorized activities that would be categorically excluded under the Proposed Rule. A much 

more surgical approach is needed. For these reasons and others explained below, Gunnison 
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County urges the Agency to withdraw these proposed CEs and develop a new, carefully-crafted 

proposal that is adequately justified by the record. 

c. Proposed CE (d)(11). 

Proposed section 220.5(d)(11) combines two existing CEs into a single CE that would 

allow an agency to issue new special use authorizations without environmental review or public 

input when the authorization replaces an existing or expired authorization and is a clerical action 

to account for administrative changes. This CE could be used when there is no change in the 

scope or intensity of the proposed activities and the applicant has complied with the terms and 

conditions of the expired authorization. Significantly, the newly combined CE would be located 

in section 220.5(d)(11), which means no decision memo would be required. 

Gunnison County has concerns about the lack of public notice that would result from the 

elimination of the decision memo requirement combined with the proposed revisions to section 

220.4(d)(1) regarding scoping. Currently, the issuance of a new special use authorization under 

section 220.6(e)(15) is subject to the scoping requirement and must be documented in a decision 

memo. Under the Proposed Rule, because of the changes in the scoping and notice requirements 

at proposed section 220.4(d)(1) and the relocation of section 220.6(e)(15) to section 

220.5(d)(11), there will be no scoping, no public notice, and no documentation of the decision to 

issue a new special use authorization under this CE. 

As explained in the introduction to this section, this CE would be available for reissuance 

of any type of special use authorization. While it might be appropriate to reissue recreational 

special use authorizations in some circumstances, this CE would apply to all 180+ types of 

special uses. The result would be that an agency could reissue a permit for a highly impactful use 

such as a power line corridor or a transmission line without providing the public with notice or 



86 
 

an opportunity to comment on the reissuance. This would effectively make the authorization 

permanent, and the lack of a notice requirement would eliminate any opportunity during the term 

of the permit for the public to provide input on the ways in which the authorized activity is 

having a significant or newly emerging impacts. This would also frustrate the ability to improve 

permit conditions to better protect resources based on new information and circumstances. 

By eliminating public involvement, this CE makes an agency entirely dependent on its own 

ability to ensure compliance with the sideboards laid out in the CE. To ensure compliance with 

the CE, an agency will be required to evaluate the scope of the authorized activities and enforce 

the terms and conditions of existing authorizations. This may seem like a simple matter. 

However, the Agency’s track record on monitoring and enforcing the terms and conditions of 

special use authorizations is mixed at best. In June 2011, the Department of Agriculture’s 

Inspector General released a report on the Forest Service’s administration of special use 

authorizations. The findings in the report cast significant doubt on the Agency’s ability to ensure 

that use of this CE will remain within the stated sideboards. Among the findings: 

● The Forest Service “lacks the resources it needs to properly manage the special uses 

program.” 

● The Forest Service “lacks the timely access to specialized personnel it needs to perform 

certain required reviews—such as National Environmental Policy Act (NEPA) reviews 

and communication site management plans for communication relays—which are 

important for ensuring that authorization holders are not harming the forests.” 

● “Due to inadequate resources for the Special Use Program, FS could not inspect the sites 

of its special use authorizations, as required. Of the 128 special use land authorizations 

we sampled, we found that 9 ranger districts had not inspected the sites of 106 
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authorizations, or 83 percent. Without performing these inspections, FS faces an 

increased risk that users might violate the terms of their authorization, which could result 

in environmental damage and unpaid fees.”107 

Given the Agency’s difficulty in monitoring and enforcing the terms and conditions of its 

special use authorizations, it is unreasonable to completely eliminate public involvement in the 

reissuance of special use authorizations. The public can, among other things, help the Agency 

determine whether a holder has complied with the terms and conditions of an expired 

authorization. Likewise, the public can provide valuable input on whether a new authorization is 

likely to result in a change in the scope or intensity of an authorized activity. In short, public 

participation is vital to the administration of this CE. 

Finally, the Agency asserts that the two existing CEs should be combined to eliminate 

confusion as to which CE applies in a particular situation. Gunnison County understands the 

need for clarity. However, the Agency should not sacrifice public involvement in order to clarify 

the rule. If clarification is needed, then the Agency should revise the regulatory language to 

eliminate the confusion and ensure that public involvement is preserved. There is no reason to 

choose clarity over transparency. 

As stated elsewhere in these comments, Gunnison County believes the entire Proposed Rule 

should be abandoned. However, to the extent that the Agency does proceed to a final rule, it 

should modify this proposed CE so that the public continues to receive notice of new issuance 

for most types of special use authorizations. 

                                                
107 Forest Service Administration of Special Use Program, U.S. Department of Agriculture 

Office of the Inspector General Audit Report 08601-55-SF, Executive Summary at pp.1-2 (June 

2011) (attached). 
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In addition to the lack of public participation, Gunnison County is concerned about the scope 

of this CE. Proposed CE 220.5(d)(11) extends to all special use authorizations, including things 

like utility corridors, oil and gas transmission lines, and roads for accessing private lands. 

Gunnison County sees significant problems in lumping all types of special use authorizations 

together in a CE that allows the issuance of a long-term authorization without any environmental 

review or public input. 

At a minimum, the Agency needs to provide a more detailed justification for its decision to 

categorically exclude reissuances of some of the types of special use authorizations covered by 

this CE. The justification provided is minimal. The Supporting Statement for this CE states that 

“[t]he USFS reviewed over 1,500 actions associated with existing CE #15 from fiscal years 

2012- 2016. This review indicated that CE #15 is being used as intended and within its limiting 

factors.” The Appendix lists two previously implemented actions relevant to proposed 

CE(d)(11). Both actions involved recreation-related special use authorizations. The first 

(“Transitional Special Uses Permit”) involved the conversion of transitional recreational special 

use permits to priority use permits. The second (“Casa Loma Recreation Residence Permit 

Renewal”) involved renewals of permits for several recreation residences. The Proposed Rule 

and supplemental materials provide no further explanation.   

 The proposed CE 220.5(d)(11) is limited to issuances that are “a purely clerical action to 

account for administrative changes, such as a change in ownership of authorized improvements 

or expiration of the current authorization.” Similar language exists in the current regulation 

concerning “purely ministerial action” regarding ski area special use permits. 36 C.F.R. 

220.6(d)(9) (proposed). The CE provides two examples (change in ownership and expiration of 

the current authorization).  Id. In concept, this is an important limitation on the scope of the CE. 
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However, the meaning of the phrase “purely clerical action to account for administrative 

changes” needs to be defined further for this language to serve as a meaningful sideboard. 

For the reasons discussed in other sections of this comment letter, Gunnison County urges 

the Forest Service to withdraw the Proposed Rule. To the extent the Forest Service proceeds with 

the proposal, it must do the following to ensure that it has written an appropriately narrow CE 

and supported it with the necessary data analysis: 

● Preserve the public notification and engagement requirement for issuance of new special 

use authorizations, as required by current section 220.6(e)(15). 

● Limit the scope of proposed section 220.5(d)(11) to recreation-related special use 

authorizations. 

● Clarify the types of changes in a special use authorization that will be considered 

administrative changes subject to the CE. 

d. Proposed CE (d)(12). 

Proposed section 220.5(d)(12) is an entirely new CE. It would allow the “issuance of a 

new authorization or amendment of an existing authorization for activities that occur on existing 

roads or trails, in existing facilities, or in areas where activities are consistent with the applicable 

land management plan or other documented decision.” Proposed section 220.5(d)(12) is too 

broad as written and not adequately supported. For example, while proposed section 

220.5(d)(12) appears to address recreation, the language of the CE could be read to allow an 

agency to issue a special use authorization to lay a pipeline under an existing road without 

further environmental review. Likewise, the agency could use this CE to authorize a 

communication site if that site will be located on an “existing facility.” This would allow the 

agency to authorize the placement of a communication site in a developed campground. 
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Pipelines and communications sites have very different impacts than recreation activities, 

and yet this CE would allow the agency to authorize both. Rather than run the risk of allowing 

environmentally significant non-recreational activities to be authorized under this CE, the CE 

should be expressly limited to recreational special uses on existing recreational infrastructure that 

is open to the public. 

This proposed CE contains modest limits on its applicability. The Proposed Rule would 

allow the use of the CE in any of three situations: 

● When the proposed activity would take place on existing roads or trails; 

● When the proposed activity would take place in existing facilities; or 

● When the proposed activity would take place in any area where activities are consistent 

with a land management plan or documented decision. 

There are several problems with this approach. First, all project level decision-making must 

be consistent with the governing land management plan, so the use of “or” improperly suggests 

that activities on existing roads or trails or in existing facilities need not be consistent. 

Second, it also has the effect of rendering meaningless the first two sideboards, since, on its 

own, consistency with the governing land management plan provides virtually no limitations on 

use of the CE. Most forest plans provide only general direction on recreational or other special 

uses and do not serve as a substitute for environmental review of specific recreational special 

uses. In particular, consistency with forest plan statements about desired recreation conditions - 

which are intended to guide, but not substitute for, project-level decision-making - are 

insufficient to justify the use of a CE.   

The phrasing of the third sideboard makes it even more meaningless, referring generally to 

“activities . . . in areas where activities are consistent with the applicable land management plan 
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or other documented decision.” The “activities” that must be “consistent” are not specified. This 

language should be revised to reflect “areas where the proposed activities are consistent with the 

applicable land management plan or other documented decision.”   

Other sideboards are also necessary.  Any new or expanded CE related to outfitter-guide 

permitting should include the following limitations to ensure that excluded actions will not have 

individually or cumulatively significant impacts on the human environment: 

● The CE should only cover non-motorized use of established recreational infrastructure 

such as trails, campsites, and roads in areas that are open to the general public for 

recreational use; 

● The CE should only cover uses that are the same or substantially similar to an existing 

permissible use of the covered area; 

● The CE should only cover uses that are consistent with applicable plans (e.g., land 

management plan, programmatic recreation plan, or wilderness management plan); 

● The CE should only be available for proposed activities that do not substantially increase 

the scope or intensity of overall use in the targeted area, taking into account both general 

public use and use under existing special use permits; and 

● The CE should only be used to issue permits of limited duration.   

These limitations provide important sideboards to ensure the special use authorizations do 

not have individually or cumulatively significant impacts. Despite this fact, they are not included 

in the Proposed Rule. 

For the reasons discussed in other sections of this comment letter, Gunnison County urges 

the Forest Service to withdraw the Proposed Rule. To the extent the Forest Service proceeds with 
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the proposal, it must do the following to ensure that it has written an appropriately narrow CE 

and supported it with the necessary data analysis: 

● Limit the scope of proposed section 220.5(d)(12) to recreation-related special use 

authorizations. 

● Revise the rule to make it clear that the CE applies only to proposed activities that will 

take place on existing recreation infrastructure and are consistent with the land 

management plan. 

● Incorporate the other four sideboards listed above into the CE. 

e. Proposed CE (e)(3). 

Proposed section 220.5(e)(3) would establish a CE for “Approval, modification, or 

continuation of special uses that require less than 20 acres of NFS lands.” Examples include: 

● Approving the construction of a meteorological sampling site; 

● Approving the use of land for a one-time group event; 

● Approving the construction of temporary facilities for filming of staged or natural events 

or studies of natural or cultural history; 

● Approving the use of land for a 40-foot utility corridor that crosses four miles of a 

national forest; 

● Approving the installation of a driveway or other facilities incidental to use of a private 

residence; 

● Approving new or additional telecommunication facilities, improvements, or use at a site 

already used for such purposes; 

● Approving the expansion of an existing gravel pit or the removal of mineral materials 

from an existing community pit or common-use area; 
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● Approving the continued use of land where such use has not changed since authorized 

and no change in the physical environment or facilities are proposed. 

  Proposed section 220.5(e)(3) makes several significant changes to the existing CE found 

at section 220.6(e)(3). The Proposed Rule deletes the word “minor” from the existing phrase 

“minor special uses” and also eliminates the contiguous limitation. The proposal quadruples the 

cap on the number of acres impacted by the special use authorization, from five to twenty, 

thereby allowing the CE to be used for activities that impact a much larger area. Finally, the 

Proposed Rule expands several of the listed examples of activities that can be undertaken under 

the umbrella of the CE—namely: 

● It allows for the use of the CE for 40-foot utility corridors crossing four miles of Forest 

Service land – representing an increase from one mile. 

● It allows for the use of the CE for new telecommunications facilities, improvements, or 

uses at a site that is currently being used for those purposes. 

● It allows for the use of the CE to expand an existing gravel pit, while simultaneously 

increasing the potential acreage to twenty acres – representing a four-fold increase in the 

size of the gravel pit without any environmental review. 

In the supporting statement provided with the Proposed Rule, the Agency states that it: 

[R]eviewed the NEPA documentation for 62 recent projects that relate to actions 

associated with this proposed CE . . . . The average size of these projects was 40 

acres, with a range from under five acres to over 300 acres. . . . The USFS reached 

a finding of no significant impact on each of the environmental assessments 

associated with these projects. 
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Supporting Statement at 16. The supporting statement goes on to say that the Agency 

“obtained information related to implementation and monitoring of 9 of these projects,” id. – a 

notably small sample. The statement reports that “the effects were not more intense or substantial 

than predicted in the EA, DN, and FONSI,” and that “[n]one of the environmental analyses for 

the projects reviewed for this proposed special uses CE predicted significant effects on the 

human environment.” Id. Based on this, the Agency concludes that the proposed actions covered 

by the CE would not individually or cumulatively have significant effects on the human 

environment. That conclusion is not supported by the record.  

The Proposed Rule deletes the word “minor” from the existing phrase “minor special 

uses,” reasoning that “[t]he presence of ‘minor’ has caused confusion among Agency personnel 

because it is not a term of art in this context.”108 The Proposed Rule also eliminates the 

contiguous limitation without explanation. The Agency offers no other explanation for these 

significant changes.  

Deletion of the word “minor” will have substantive real world consequences. Special use 

authorizations will no longer have to be minor to qualify for use of the CE. As a result, any 

special use authorization of any kind that disturbs 20 acres of land or less will be exempt from 

environmental review. It may be that the term “minor” could use further definition. However, the 

solution for that problem is to define it rather than eliminate it. At any rate, the distinction 

between “major and minor” CEs is not one that has proven impossible in the past. See Earth 

Island Inst. v. Pengilly, 376 F. Supp. 2d 994, 1005 (E.D. Cal. 2005) (aff'd in relevant part by 

Earth Island Inst. v. Ruthenbeck, 490 F.3d 687 (9th Cir. 2007), rev’d on other grounds by 

                                                
108 84 Fed. Reg. at 27548. 
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Summers v. Earth Island Inst., 555 U.S. 488, (2009)) (holding that, under the Appeals Reform 

Act, the Forest Service was “required to delineate between major and minor [CE] projects”). 

Deletion of the word “contiguous” is even more far-reaching. This deletion would allow 

an agency to approve special uses that could stretch across an entire forest so long as the total 

amount of surface disturbance is limited to 20 acres. Forty drilling well pads of half an acre each 

spread across a large area could be approved without environmental review, despite the fact that 

approval of such a project would adversely impact far more than the 20 acres directly disturbed. 

How surface disturbance is permitted to occur can have vastly different environmental 

impacts. As the Tenth Circuit recognized, having a simple limitation on the amount of surface 

disturbance but no direction on how the disturbance will occur can result in a significant 

variation in the effects of that disturbance on plants and wildlife. In New Mexico ex rel. 

Richardson v. BLM, the BLM changed from an alternative that limited surface disturbance 

associated with oil and gas development to a specific location (along existing roads) to a cap of 

one percent of lease acreage. The Court found that this required a supplemental NEPA analysis 

“[b]ecause location, not merely total surface disturbance, affects habitat fragmentation.” 565 

F.3d 683, 707 (10th Cir. 2009). As the Court elaborated:  

“[t]he location of development greatly influences the likelihood and extent of habitat 

preservation. Disturbances on the same total surface acreage may produce wildly 

different impacts on plants and wildlife depending on the amount of contiguous habitat 

between them.” 

Id. at 706. These effects were significant in the fragile Chihuahuan desert grasslands at issue in 

Richardson, and, depending on the nature and location of the proposed special use authorization 

at issue, are likely to be significant in the context of implementing proposed CE(e)(3) as well. 
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In short, the Agency is asserting that every special use authorization, of any kind, that 

disturbs 20 non-contiguous acres of land or less does not result individually or cumulatively in 

significant effects on the human environment. Combined with the four-fold increase from 5 to 20 

acres of land that could be disturbed, proposed CE(e)(3) is likely to encompass numerous 

projects with individually and cumulatively significant impacts. 

f. Proposed CE (e)(23), (e)(24), and (e)(25) (36 C.F.R. §§ 220.5(e)(23), (e)(24)) - 

Road Construction, Reconstruction, and Conversion of Unauthorized Routes 

to System Roads or Trails.  

Proposed CEs (e)(23), (e)(24), and (e)(25) would permit construction of up to 5 miles of 

new Forest Service System roads, reconstruction of up to 10 miles of system roads, and 

unqualified conversion of unauthorized, user-created routes to system roads and trails – all with 

no environmental assessment, consideration of alternatives, or public input.  

These proposals are contrary to decades of Forest Service travel and transportation 

management policy requiring the Agency to right-size its outsized system to one that is 

ecologically and fiscally sustainable and to ensure that all public motorized vehicle use occurs in 

accordance with various designation criteria that necessitate a public process and environmental 

review. In short, Forest Service policy dictates that the Agency is no longer in the business of 

raising the high-water mark of its over-extensive road system. Instead, science and policy dictate 

that the Agency should focus its limited resources on eliminating unneeded roads and trails, 

reducing the deferred maintenance backlog for needed roads and trails, and enhancing the quality 

of recreation opportunities and access. Given the well-documented significant impacts associated 

with road building and motorized use on national forests and grasslands, the Forest Service has 

not made, and cannot make, the requisite showing that these proposed CEs will not have 
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individually or cumulatively significant effects on the human environment. The proposed CEs 

should be abandoned. 

  The National Forest System has about 370,750 miles of system roads and at least another 

60,000 miles of non-system routes, including temporary roads and unauthorized roads and trails. 

System roads alone are nearly eight times the length of the entire U.S. Interstate Highway 

System, enough to circle the earth at the equator fifteen times, and enough to get to the moon and 

most of the way back. About 18% of the system roads are passable by a car, while 55% are high 

clearance, and 27% are closed to public motorized travel.109 Much of the system suffers from 

inadequate maintenance, as recent appropriations have paid for one-fifth to one-half of the 

annual required maintenance cost. As of 2018, the National Forest Road System had a more than 

$3.1 billion maintenance backlog.110 These roads – both system and non-system – are 

contributing sediment pollution to forest streams and water bodies, resulting in impacts to fish 

and other aquatic and riparian systems. In some forests, stream segments are listed under the 

Clean Water Act as impaired because of road-derived sediment pollution. These roads also 

fragment wildlife habitat, reduce wildlife connectivity, facilitate the spread of non-native, 

invasive species, increase the risk of fire ignitions, and increase opportunities for poaching and 

looting of archaeological sites. 

  The scientific literature, including numerous Forest Service reports and studies, document 

the many environmental problems attendant to the Agency’s large and under-maintained road 

system. A 2001 Forest Service technical report by Gucinski et al. entitled “Forest Roads: A 

Synthesis of Scientific Information,” still provides an accurate summary and description of the 

                                                
109 National Forest System Statistics FY 2018 (attached). 
110 Id. 
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science regarding the myriad damaging impacts of roads on the landscape.111 The Gucinski 

report followed on the heels of the Forest Service’s final EIS on the Roadless Area Conservation 

Rule, which found significant ecological and other benefits to prohibiting the construction of 

new roads within roadless forest. In a 2010 technical report, the Forest Service summarized some 

of the problems associated with the road system: 

Expansive road networks, however, can impair water quality, aquatic habitats, and 

aquatic species in a number of ways, often to a greater degree than any other 

activities conducted in forested environments . . . . Roads intercept surface and 

subsurface flows, adding to the magnitude and flashiness of flood peaks and 

accelerating recession of flows . . . . Road networks can also lead to greater 

channel incision, increased sedimentation, reduced water quality, and increased 

stream habitat fragmentation. Modern road location, design, construction, 

maintenance, and decommissioning practices can substantially mitigate these 

impacts, but most forest roads were built using older methods and are not 

adequately maintained owing to a lack of resources. In addition, many critical 

drainage components like culverts, are nearing or have exceeded their life 

expectancy.  

These deteriorating road conditions threaten our ability to manage forests and 

pose significant risks to watersheds. Climate change elevates these risks by 

increasing the frequency and magnitude of large storm events and flooding.112  

                                                
111 Gucinski, Hermann et al. 2001, Gen. Tech. Rep. PNW-GTR-509, Forest Roads: A Synthesis 

of Scientific Information, available at http://www.fs.fed.us/pnw/pubs/gtr509.pdf. 
112 USDA Forest Service, General Technical Report PNW-GTR-812, Water, Climate Change, 

and Forests: Watershed Stewardship for a Changing Climate, p. 72 (2010) (emphasis added), 

available at https://www.fs.fed.us/pnw/pubs/pnw_gtr812.pdf. 

https://www.fs.fed.us/pnw/pubs/pnw_gtr812.pdf
https://www.fs.fed.us/pnw/pubs/pnw_gtr812.pdf
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Climate change intensifies the adverse impacts associated with roads. For example, as the 

warming climate alters species distribution and forces wildlife migration, landscape connectivity 

becomes even more crucial to species survival and ecosystem resilience.113 Climate change is 

also expected to lead to more extreme weather events, resulting in increased flood severity, more 

frequent landslides, altered hydrographs, and changes in erosion and sedimentation rates and 

delivery processes.114 Many National Forest roads, however, were not designed to any 

engineering standard, making them particularly vulnerable to these climate alterations. 

Unauthorized non-system routes created by haphazard use were decidedly not designed to any 

engineering standard. And even those roads and trails designed for storms and water flows 

typical of past decades may fail under future weather scenarios, further exacerbating adverse 

ecological impacts, public safety concerns, and maintenance needs.115 

Motorized vehicle use on Forest Service roads and trails is also associated with a host of 

resource impacts. While dirt bikes, all-terrain vehicles, side-by-sides, and other off-road 

motorized vehicles (“ORVs”) can provide important access and recreational enjoyment, over 

four decades of research has documented significant adverse environmental and social impacts 

associated with their use on public lands. Impacts include physical resource damage such as soil 

compaction, erosion, crushing of vegetation, spread of invasive species, stream sedimentation, 

and air pollution. ORV use also degrades and fragments wildlife habitat, diminishing resilience 

to climate change, while ORV noise, dust, emissions, and the presence of humans disrupt 

wildlife processes such as breeding, feeding, migration, and nesting. Damage to cultural and 

                                                
113 Id. at 9-11; see also USDA Forest Service, National Roadmap for Responding to Climate 

Change (2011), available at https://www.fs.fed.us/climatechange/pdf/Roadmapfinal.pdf 

(recognizing the importance of reducing fragmentation and increasing connectivity to facilitate 

climate change adaptation). 
114 Id. 
115 USDA Forest Service 2010. 

https://www.fs.fed.us/climatechange/pdf/Roadmapfinal.pdf
https://www.fs.fed.us/climatechange/pdf/Roadmapfinal.pdf
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archaeological resources, including unintentional crushing of artifacts and increased vandalism 

and looting, is also associated with ORV use. Finally, ORV use poses public safety and user 

conflict concerns. In particular, the noise, dust, fumes, and physical resource damage associated 

with ORV use can seriously impair the experience of the majority of public lands visitors 

engaging in non-motorized forms of recreation.116 

As a result of these impacts from an unsustainable and bloated system, Forest 

Service policy has, for almost two decades, required the Agency to “maintain an 

appropriately sized and environmentally sustainable road system that is responsive to 

ecological, economic, and social concerns.”117 In doing so, forests must use a science-based 

analysis to “identify the minimum road system needed for safe and efficient travel and for 

administration, utilization, and protection of National Forest System lands,” with the 

minimum road system defined as: 

“[t]he road system determined to be needed [1] to meet resource and other 

management objectives adopted in the relevant land and resource management 

plan . . . , [2] to meet applicable statutory and regulatory requirements, [3] to 

reflect long-term funding expectations, [and 4] to ensure that the identified 

system minimizes adverse environmental impacts associated with road 

construction, reconstruction, decommissioning, and maintenance.” 

36 C.F.R. §212.5(b)(1). 

                                                
116 See generally Exhibit #, T. Adam Switalski & Allison Jones, “Off-road Vehicle Best 

Management Practices for Forestlands: A Review of Scientific Literature and Guidance for 

Managers,” Journal of Conservation Planning 8:12-24 (2012). 
117 Memorandum from Joel Holtrop to Regional Foresters et al. re Travel Management, 

Implementation of 36 C.F.R., Part 212, Subpart A (Nov. 10, 2010); Memorandum from Leslie 

Weldon to Regional Foresters et al. re Travel Management, Implementation of 36 C.F.R., Part 

212, Subpart A (Mar. 29, 2012); Memorandum from Leslie Weldon to Regional Foresters et al. 

re Travel Management Implementation (Dec. 17, 2013) (Exhibit 4 to our ANPR comments). 
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Forests must also “identify the roads . . . that are no longer needed to meet forest resource 

management objectives and that, therefore, should be decommissioned or considered for other 

uses, such as for trails.” Id. § 212.5(b)(2). Forest officials should give priority to 

decommissioning those unneeded roads that pose the greatest risk to public safety or to 

environmental degradation. Id. 

  Most forests have completed the required science-based analysis and produced a travel 

analysis report (“TAR”) that recommends unneeded roads for decommissioning and provides the 

foundation for identifying and implementing a sustainable minimum road system. While these 

TARs are often lacking in their fiscal analysis and other respects, overall, they put the Agency on 

a trajectory towards achieving modest but meaningful reductions in the road system – if those 

recommendations are implemented.  

With the Forest Service able to maintain only about 41% of its current system on those 

forests with its current budget, the recommended reductions in the system would allow the 

Agency to maintain closer to 52% of the needed system with its current budget. In some regions, 

TARs recommended more significant reductions, with Region 8, for example, recommending 

14% of its current road system as likely unneeded, which would allow it to maintain 72% of the 

needed system with its current budget. Despite its clear policies to achieve an ecologically and 

fiscally sustainable minimum road system, the Forest Service has lagged in implementing TAR 

recommendations and generally in making sufficient progress towards achieving those policy 

objectives.118 

                                                
118 See generally, Jacob Smith, Mile by Mile: Ten Years of Legacy Roads and Trails Success 

(2018), available at 

https://static1.squarespace.com/static/5a32b3819f07f53cfb2008cf/t/5a935bad419202959376a456

/1519606722720/Mile+By+Mile+-+Ten+Years+of+Legacy+Roads+%26+Trails.pdf (describing 

urgent need to retire unneeded roads and concentrate resources on reducing deferred 

https://static1.squarespace.com/static/5a32b3819f07f53cfb2008cf/t/5a935bad419202959376a456/1519606722720/Mile+By+Mile+-+Ten+Years+of+Legacy+Roads+%26+Trails.pdf
https://static1.squarespace.com/static/5a32b3819f07f53cfb2008cf/t/5a935bad419202959376a456/1519606722720/Mile+By+Mile+-+Ten+Years+of+Legacy+Roads+%26+Trails.pdf
https://static1.squarespace.com/static/5a32b3819f07f53cfb2008cf/t/5a935bad419202959376a456/1519606722720/Mile+By+Mile+-+Ten+Years+of+Legacy+Roads+%26+Trails.pdf
https://static1.squarespace.com/static/5a32b3819f07f53cfb2008cf/t/5a935bad419202959376a456/1519606722720/Mile+By+Mile+-+Ten+Years+of+Legacy+Roads+%26+Trails.pdf


102 
 

  In addition to the requirement to achieve a minimum road system encompassed in subpart 

A of the Travel Management Rule (“TMR”), subpart B of the TMR sets important direction for 

managing public motorized uses on national forests. This direction was in response to decades of 

unregulated ORV use on public lands and the corresponding and well-documented 

environmental damage, social conflicts, and public safety concerns. To address those concerns, 

Presidents Nixon and Carter issued Executive Orders 11644 and 11989 in 1972 and 1977, 

respectively, requiring federal land management agencies to plan for ORV use based on 

protecting resources and other recreational uses and to promulgate regulations to that end.119 

The resulting Forest Service regulations, codified at subpart B of the TMR, restrict motor vehicle 

use to a designated system of roads, trails, and limited open play areas and articulates specific 

criteria that an agency must apply in designating roads, trails, or areas for such use. 36 C.F.R. 

Part 212, subpart B. These criteria include: 

• Public involvement. 36 C.F.R. § 212.52(a). 

• Consideration of impacts to natural and cultural resources, public safety, provision of 

recreational opportunities, access needs, conflicts among users, and maintenance and 

administration needs and resources. Id. § 212.55(a). 

• Designation of trails and areas with the objective of minimizing: (1) damage to soil, 

watershed, vegetation, and other forest resources; (2) harassment of wildlife and 

significant disruption of wildlife habitats; (3) conflicts between motor vehicle use and 

existing or proposed recreational uses; (4) conflicts among different classes of motor 

                                                

maintenance and storm-proofing remaining needed roads, with benefits to local communities, 

ecosystem health, drinking water, species, and the $9.5 billion outdoor recreation economy). 
119 See generally Exhibit #, The Wilderness Society, Achieving Compliance with the Executive 

Order “Minimization Criteria” for Off-Road Vehicle Use on Federal Public Lands: Background, 

Case Studies, and Recommendations (May 2016). 
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vehicle uses; and (5) compatibility of motor vehicle use with existing conditions in 

populated areas, including noise, emissions, and other factors. Id. § 212.55(b). 

• Consideration of speed, volume, composition, and distribution of traffic, and 

compatibility of vehicle class with road geometry and surfacing when designating roads. 

36 C.F.R. § 212.55(c). 

These criteria originate from a 1972 executive order and are commonly referred to as the 

“minimization criteria.”120 A robust body of caselaw interpreting the criteria requires the Forest 

Service to provide a “granular analysis” that demonstrates how it meaningfully applied and 

implemented the minimization criteria when designating each trail or area. E.g., WildEarth 

Guardians v. U.S. Forest Serv., 790 F.3d 920, 929-32 (9th Cir. 2015). 

The Forest Service must identify designated roads, trails, and areas on a “motor vehicle use 

map” made available to the public. 36 C.F.R. § 212.56. It also must periodically monitor the 

effects of motor vehicle use on the designated system and revise designation decisions as needed 

to meet changing conditions. Id. §§ 212.54 & 212.57. Compliance with the mandates of subpart 

B of the TMR is generally accomplished and documented in concert with the NEPA process for 

the relevant travel management designation decisions. See, e.g., WildEarth Guardians, 790 F.3d 

at 930-31 & n.11 (considering the Forest Service’s NEPA analysis for purposes of determining 

whether the Agency complied with the minimization criteria but clarifying that “[a]lthough 

related, NEPA and TMR set forth separate requirements” and so compliance with NEPA does 

not necessarily mean compliance with the TMR).121 

                                                
120 Exec. Order No. 11644, § 3 (Feb. 8, 1972), as amended by Exec. Order No. 11989 (May 24, 

1977). 
121 See also, 70 Fed. Reg. 68263, 68279 (Nov. 9, 2005) (Notice of Final Travel Management 

Rule noting that “public involvement associated with the NEPA process will often fulfill the 

requirements of [the TMR]”). 
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Indeed, federal courts have recognized the importance of robust NEPA analysis in addressing 

resource impacts associated with ORV use: 

It goes without saying that reducing ORV use is beneficial to resources. That 

conclusion, however, has already been reached by the laws and regulations requiring 

[travel management planning]. What is required of the agency is an analysis 

comprised of something more than restating that conclusion. 

The Wilderness Soc’y v. U.S. Forest Serv., 850 F. Supp. 2d 1144, 1168 (D. Idaho 2012). 

Most forests completed travel management planning by 2012 and prepared EISs for those 

planning processes, which generally garnered significant public involvement and controversy. 

The Proposed Rule would adopt three sweeping and unprecedented CEs that would facilitate 

significant additions to the Forest Service transportation system by permitting conversion of 

unlimited miles of unauthorized routes to system roads or trails, construction or realignment of 

up to 5 miles of system roads, and reconstruction of up to 10 miles of system roads.122  

The Proposed Rule provides no limitations on or estimates of the number of times these 

proposed CEs could be used, with their use potentially encompassing hundreds or even 

thousands of miles of additions to the system each year. The Forest Service has provided no 

rational justification for the need for these proposed CEs, and its conclusions that the proposed 

categories will not have individually or cumulatively significant impacts is arbitrary, capricious, 

and contrary to the record. 

i. The proposed CEs are unneeded and contrary to law and Forest Service policy. 

                                                
122 84 Fed. Reg. at 27548 (proposed sections 220.5(e)(23), (e)(24), & (e)(25)). Proposed 

CE(e)(24) would also permit reconstruction of parking areas, opening or closing a system road, 

and culvert or bridge rehabilitation or replacement along system roads. 
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The Agency asserts that the proposed CEs “were developed with a focus on increasing 

efficiency and management of National Forest System roads,” including to address concerns 

related to “environmental and safety concerns” associated with “[d]eterioration of roads over 

time,” and “would help the Forest Service more efficiently address recreation management 

needs.” 123As described above, long-standing agency policy and science make clear that 

accomplishing those objectives requires decreasing system roads and trails. By facilitating 

potentially significant additions to the system, the proposed CEs would have the opposite effect 

– increasing deferred maintenance and ecological damage associated with an unsustainable 

system, while reducing reliable access and high-quality recreational opportunities for local 

communities and the public. History shows that ad hoc decision-making for the road system 

invariably results in increases to the road system. Every road has a reason, and a constituency, 

and making decisions on a road-by-road basis without broader-scale context will result in more 

roads added and fewer removed. 

  Gunnison County agrees that the Agency’s “ability to maintain, rehabilitate, and enhance 

[its] infrastructure is vital to continuing to provide goods and services to the public and to ensure 

public health and safety” and that recreation on national forests is a major economic generator.124 

But again, the oversized transportation system is a key cause of the Agency’s current inability to 

maintain its infrastructure and ensure it is providing optimal access and opportunities for 

recreation. Gunnison County also agrees that “[h]ealthy, resilient landscapes will have greater 

capacity to recover from disturbances and large-scale threats to sustainability, especially under 

changing and uncertain environmental conditions, such as those driven by climate change and 

increasing human use,” and that the watershed condition policy and its focus on improving 

                                                
123 Id. at 27548-49. 
124 Supporting Statement for Proposed Infrastructure CEs, p. 6. 
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watershed condition is an important foundation for ecosystem health.125 Again, these objectives 

are best accomplished by implementing long-standing Forest Service policy to right-size the 

oversized transportation system to achieve a fiscally and ecologically sustainable minimum road 

system, as required by law. The proposed CEs would do the opposite. The Agency has provided 

no rational or supported justification for the need for these proposed CEs. 

  Nor has the Forest Service articulated why or how existing CEs are inadequate to address 

infrastructure management needs. As was pointed out in Gunnison County’s comments on the 

ANPR, existing CEs cover a wide range of infrastructure and facilitates management activities, 

including repair and maintenance of roads and trails ((d)(4)), repair and maintenance of 

recreation sites and facilities ((d)(5)), construction and reconstruction of trails ((e)(1)), and 

rehabilitating and decommissioning unauthorized roads and trails ((e)(20)). As with many 

elements of the Proposed Rule, the lack of an accurate and data-driven articulation of the 

problems the Agency is trying to fix has led to overly broad and unsupported proposals.    

  Other statements or assumptions offered by the Agency in support of the proposed CEs 

are unsupported, contrary to the record, or simply false. For instance, the statement that the 

Agency’s 370,000 miles of system roads “are typically necessary over time”126 is belied by the 

Agency’s own TAR data recommending tens of thousands of miles of roads as likely unneeded 

and appropriate for decommissioning.127 By lumping proposed CE(e)(23) in with proposed 

CE(e)(22) regarding construction, reconstruction, decommissioning, or disposal of buildings, 

infrastructure, or improvements at an existing recreation site, the Agency suggests that 

unauthorized routes created by illegal travel are somehow comparable to existing recreation sites 

                                                
125 Id. 
126 Id. p. 34. 
127 See TAR summary, supra. 



107 
 

and infrastructure. This is deeply misleading, as the former have never been planned for, 

analyzed, assessed in relation to alternatives, subject to public input, or approved. Indeed, a 

federal court invalidated a Forest Service EA that failed to analyze the site-specific impacts 

associated with converting “routes created over the years by use outside the designated system 

whose impact on the environment has never been analyzed,” reasoning that “[t]he Forest 

Service’s position that these are not ‘new’ roads does not absolve it of the need to take a ‘hard 

look’ at the impact of the roads before making them a part of the designated route system.” 

Wilderness Soc’y, 850 F. Supp. 2d at 1157-58. 

The related assumption that such unauthorized routes should be sanctioned through 

conversion to official system routes to “address recreation management needs in order to reduce 

environmental and public safety concerns” has no basis in the record. It also sends a perverse 

incentive to the minority of national forest users who would create or use illegal, unauthorized 

routes that by creating such routes and advocating for their conversion, they can expand the route 

network without environmental review, public input, limitations on mileage, or other sideboards. 

And it threatens the hard work that the Forest Service has undertaken – in close collaboration 

with the public – over the past 14 years to develop and implement travel management plans that 

address the damaging legacy of decades of unmanaged and unplanned motorized recreation and 

cross-country travel by designating a system of roads, trails, and limited play areas for motorized 

uses pursuant to the criteria in the TMR. 

  The Forest Service does not even attempt to explain how it will comply with the 

requirements of the TMR when utilizing the proposed CEs to convert or construct system roads 

or trails available for public motorized use. While proposed CE(e)(23) mentions consistency 



108 
 

with applicable travel management decisions,128 it is not clear how this would provide any sort of 

meaningful limitation on use of the CE or ensure compliance with the TMR. To the extent that 

existing travel management decisions address previously unauthorized routes, they would 

already have determined whether to add such routes to the system and conducted an EA or EIS 

on that decision.  

Any decision to convert additional unauthorized routes to system routes open to 

motorized use could not occur absent compliance with the relevant TMR designation criteria – 

including the minimization criteria for trails. With NEPA the typical vehicle for conducting the 

required public process and documenting compliance with the TMR, it is unclear if or how the 

Forest Service would meet its TMR obligations for decisions subject to the proposed CEs. In 

short, the CEs to convert unauthorized routes to system roads or trails open to public motorized 

use will not work in practice because either: (1) an existing travel management decision – 

generally accompanied by an EA or EIS – already addressed the relevant route(s), in which case 

the CE is unnecessary, or (2) a new travel management decision – generally accompanied by 

relevant NEPA analysis – will be required. 

  Any newly constructed or reconstructed system roads or unauthorized routes converted to 

system roads that are open to public motorized use would be subject to TMR requirements. Yet 

proposed CEs (e)(24) and (e)(25) make no mention of compliance with the TMR. The preamble 

mentions consideration of outcomes related to travel analysis, travel management decisions, and 

overall goals and objectives of the transportation plan when determining whether to convert an 

unauthorized road to a system road under proposed CE(e)(25).129 But this language is not 

repeated in the proposed regulation. In any event, existing travel management decisions will not 

                                                
128 84 Fed. Reg. at 27557 (proposed section 220.5(e)(23)). 
129 84 Fed. Reg. at 27548. 
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address unauthorized, non-system roads. Nor will travel analyses, which looked only at system 

roads. 

g. The proposed CEs are unsupported and likely to result in individually and 

cumulatively significant impacts. 

Similar to other proposed CEs, the Forest Service’s conclusion that proposed CEs (e)(23), 

(e)(24), and (e)(25) would not have individually or cumulatively significant impacts is 

unsupported. In fact, the record demonstrates a high likelihood of individually and cumulatively 

significant impacts associated with the proposed CEs. 

As an initial matter, the Forest Service relies on a small sample of cherry-picked projects. 

With respect to CEs (e)(24) and (e)(25), the supporting statement references 311 out of 784 

“road management” projects between 2012 and 2016 that were completed using an EA, DN, and 

FONSI.130 Of those 311 projects, “the interdisciplinary team [IDT] reviewed a representative 

sample of 62 projects,” 55 of which are included in Appendix D and presumably would be 

covered by the proposed CEs.131 Curiously, at least 5 of these 55 projects do not appear to be 

relevant to the proposed CEs because they did not include activities that would be authorized 

under them.132 The Agency then solicited feedback from field staff on a further subset of 30 of 

the 55 projects, and actually received feedback on 22 of the 30, only 20 of which had been 

                                                
130 Supporting Statement for Proposed Infrastructure CEs, p. 31. 
131 Id. pp. 31-32. 
132 For instance, the West Glacier Spur Road Area Enhancement project on the Tongass National 

Forest involved improving trails, signage, parking areas, and toilets and included no work on 

system roads, while the Chip-munk Recovery and Restoration project on the Plumas National 

Forest involved roadside hazard tree treatments, salvage timber harvest treatments, temporary 

road construction, and reforestation, and the West Tensleep Corridor Master Recreation project 

on the Medicine Bow-Routt National Forest involved modification to developed and dispersed 

camping. 
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implemented.133 Of those 20, the Forest Service reports that 3 (15%) had more intense effects 

than were anticipated.134 

  In other words, the Agency is relying on a sample (20 of the 22 projects for which the 

IDT team received survey responses) of a sample (30 projects on which the IDT solicited 

feedback from the field) of a sample (55 projects included in Appendix D) of a sample (62 

projects reviewed by IDT) of a sample (311 projects authorized via EA/DN/FONSI) of a sample 

(784 road management projects) of projects completed between 2012 and 2016. There is no 

explanation of how, why, or pursuant to what criteria these projects where whittled down and 

what similar projects with individually or cumulatively significant impacts were never reviewed 

by the IDT or eliminated from consideration. Moreover, decades of Forest Service EAs and EISs 

for road and travel management decisions document a host of significant impacts associated with 

the road-building and unauthorized route conversion activities that would be covered by the 

proposed CEs. 

i. Gunnison County Supports Proposed CE (e)(20) (36 C.F.R. § 220.5(e)(20))– 

Restoration and Decommissioning of System Roads and Trails.  

It is important to note that Gunnison County supports the proposed expansion of 

CE(e)(20) to include restoration and decommissioning of system roads and trails. Gunnison 

County agrees with the Forest Service that the actions and environmental impacts are generally 

the same for restoration of lands occupied by a system road or trail versus an unauthorized road 

or trail. The expansion will advance the pace of restoration, help address the Forest Service’s 

exorbitant and ever-growing road maintenance backlog, and steer the Agency toward compliance 

                                                
133 Supporting Statement for Proposed Infrastructure CEs, p. 32. 
134 Id. The Agency discounts the unanticipated and more intense effects of those three projects by 

providing conclusory statements that were “not directly tied to the road management components 

and were not significant” or were addressed through implementation of mitigation measures. 
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with long-standing policies that require it to decommission unneeded roads and achieve an 

ecologically and fiscally sustainable transportation system. Restoring lands and waters disturbed 

by unneeded roads that have been closed to public motorized use is one of the most significant 

and enduring restoration actions the Agency can take – particularly in the face of climate change.  

Unlike the proposed CEs that would expand the transportation system, the proposed 

expansion of CE(e)(20) is supported by robust agency data showing the overwhelmingly 

beneficial and non-significant impacts of road decommissioning. Indeed, that same record shows 

why contrary actions to build new roads and expand the system are likely to have individually 

and cumulatively significant impacts and are therefore inappropriate for a CE. 

ii. Proposed CE (e)(21), (e)(22) (36 C.F.R. §§ 220.5(e)(21), (e)(22))– Infrastructure at 

Existing Sites.  

Proposed CEs (e)(21) and (e)(22) would cover construction, reconstruction, 

decommissioning, relocation, or disposal of buildings, infrastructure, or improvements at 

existing administrative or recreation sites. Similar to our concerns with the proposed special use 

permitting CEs and their breadth and lack of side-boards, Gunnison County has significant 

questions about the scope of these proposed CEs, including but not limited to how the Agency is 

defining existing administrative or recreation sites and what parameters would apply to 

construction, reconstruction, decommissioning, relocation, or disposal activities. For instance, 

could a picnic table at the end of a rarely used ML 2 road be converted and expanded to a 

developed campground or trailhead, with corresponding road upgrades? The potential impacts 

associated with that type of project are much more likely to be significant than, say, 

reconstructing a sign or replacing a maintenance shed. The Agency should clarify and 

significantly narrow the scope of these proposed CEs and address the deficiencies identified 

throughout these comments in its approach to supporting these and other proposed CEs. As 
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written, this CE cannot be finalized because it would allow potentially significant changes to 

existing sites. See, e.g.., RESTORE: The N. Woods v. Dep’t of Agriculture, 968 F. Supp. 168 (D. 

Vt. 1997) (use of CE invalid where developing an existing site from a tennis court to a hotel and 

parking lot). 

Gunnison County also notes that, like other proposed CEs, the Forest Service’s sampled 

projects fail to account for the projects that may have been abandoned, instead cherry picking 

from decisions that were completed. The Southern Appalachian Farmstead project on the Sumter 

National Forest135 is just one example of a project that would have fit into this category, but was 

abandoned because of public input. 

iii. Proposed CE 26 (36 C.F.R. § 220.5(e)(26)– Ecosystem “Restoration” Projects. 

  Gunnison County opposes the proposed CE at 36 C.F.R. § 220.5(e)(26), which would 

allow “restoration” projects of up to 7,300 acres, up to 4,200 acres of which could include 

unqualified commercial timber harvest, so long as there is at least one “add on” restoration 

activity, which could be as minimal as replacing a single culvert. The category reads, in full:  

“(26) Ecosystem restoration and/or resilience activities on NFS lands in 

compliance with the applicable land management plan, including, but not limited 

to the plan’s goals, objectives, or desired conditions. Activities to improve 

ecosystem health, resilience, and other watershed conditions cannot exceed 7,300 

treated acres. If commercial/non-commercial timber harvest activities are 

proposed they must be carried out in combination with at least one additional 

restoration activity and harvested acres cannot exceed 4,200 of the 7,300 acres.  

(i) Restoration and resilience activities include, but are not limited to:  

                                                
135 https://www.fs.usda.gov/project/?project=29475 

https://www.fs.usda.gov/project/?project=29475
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(A) Terrestrial and aquatic habitat improvement and/or creation, 

(B) Stream restoration, aquatic organism passage, or erosion control, 

(C) Road and/or trail decommissioning (system or non-system), 

(D) Control of invasive species and reestablishing native species, 

(E) Hazardous fuels reduction and/or wildfire risk reduction, 

(F) Prescribed burning, 

(G) Reforestation, 

(H Commercial harvest, and/or 

(I) Non/pre-commercial thinning,  

(ii) Road and trail limitation. A restoration/resilience activity under this 

category may include:  

(A) Construction of permanent roads up to 0.5 miles. 

(B) Maintenance or reconstruction of NFS roads and system trails, such as 

relocation of road or trail segments to address resource impacts. 

(C) Construction of temporary roads up to 2.5 miles. All temporary roads 

constructed for a project under this category shall be decommissioned 

no later than 3 years after the date the project is completed.” 

36 C.F.R. § 220.5(e)(26) (typographical errors in original). 

The implications of this authority are far reaching. First, the authority is large enough to 

devour the probable sale quantity of many forests, especially the relatively small and 

ecologically complex forests in the East. Second, the authority is extraordinarily broad in 

substance: it would cover “restoration” treatments, as the Forest Service notes, but it would also 

allow timber harvest for other purposes, including timber production and salvage, which are 
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much more controversial, both socially and scientifically. Third, the authority could be used to 

cover the vast majority of Forest Service decisions. In combination with the related weakening of 

extraordinary circumstances, the loss of scoping, the provision allowing segmentation of 

complex actions into multiple CEs, and line officers’ discretion to tailor the size of their analysis 

areas to match the upper bounds of the CE authority, this new CE will consume the timber 

programs for many forests. 

1) CE 26 is not limited to restorative actions. 

  A CE is a “category of actions which do not individually or cumulatively have a 

significant effect ….” 40 C.F.R. § 1508.4. The CE itself “must clearly define the eligible 

category of actions, as well as any physical, temporal, or environmental factors that would 

constrain its use.”136 CE 26 does not contain limitations to ensure that its effects would not be 

significant. 

Restoration is inherently site specific and requires site-specific analysis. Defining 

restoration, even broadly at the forest plan level, is notoriously difficult. The same treatment at a 

different location can be alternatively restorative or degrading, so a rational national-level CE 

that covers purported “restoration” work without sweeping in potentially damaging work would 

be nigh impossible. Restoration also requires constant learning, monitoring, and adapting, with 

feedback from previous projects into successive ones. It’s hard work, requires monitoring and 

adaptive management, and it is improved by public participation. Even where timber harvest is 

truly intended for ecological restoration, it often carries negative consequences to soil, water, 

recreation, wildlife, scenery, and other natural resources. Balancing the pros and cons of 

ecological restoration is ill-suited for a CE. 

                                                
136 CEQ CE Memorandum. 
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  The Forest Service asserts that CE 26 is based on “decades” of experience 

“implement[ing] forest and watershed restoration projects,” and that the CE is intended “to 

achieve restoration activities that improve forest health and resiliency to disturbances, and/or 

improve terrestrial and aquatic habitat and other watershed conditions.”137 The content of the CE 

is not connected to this purpose, and the proposal is therefore arbitrary and capricious. 

Despite the Forest Service’s attempt to frame CE 26 as limited to beneficial activities, the 

CE is extraordinarily broad in its scope. It is ostensibly limited to “restoration and/or resilience” 

activities, but it defines those activities to include “commercial harvest” and “non/pre-

commercial thinning” without qualification. In other words, while the CE would allow harvest 

for purpose of restoration, it would also allow harvest for other reasons, such as timber 

production and salvage, that are much more controversial scientifically and socially. The CE 

itself implicitly acknowledges this fact, requiring that timber harvests be accompanied by at least 

one of the other activities, which fall more neatly under the rubric of ecological restoration, in 

order to qualify. 

More action does not mean less impact. Adding a restoration-focused activity to 

unqualified timber harvest does not ensure that the entire project will have only beneficial 

impacts, especially when the “add on” could be relatively minor, such as the replacement of a 

single culvert on a road being used to access the commercial harvest of, say, old growth forests. 

For that reason, this CE is suspect from the outset. As CEQ regulations explain, “actions which 

may have both beneficial and detrimental effects” may be “even if on balance the agency 

believes that the effect will be beneficial.” 40 C.F.R § 1508.8. 

                                                
137 CE 26 Supporting Statement, 3. 
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In its rationale, the Forest Service emphasizes the need for, and its institutional 

commitment to, ecological restoration. First, the Agency asserts that 80 million of the 190 

million acres in the national forest system are in need of restoration.138 The Agency does not 

explain how it derived this figure but, more importantly, the CE is not limited to those acres, nor 

is it limited to the supposed restoration needs that were tallied to find it. The Forest Service also 

states that it “uses ecological restoration to manage NFS lands in a sustainable manner.”139 But 

as FSM 2020 clearly notes, “Not all natural resource management activities are required to 

include restoration, and not all National Forest System lands require restoration.” 

Nor does the requirement of consistency with the forest plan preclude the use of this 

authority for non-restoration activities. The Forest Service cites the 2012 planning rule, which 

requires that management plans “must provide for social, economic, and ecological 

sustainability,” where ecological sustainability is defined as “the capability of ecosystems to 

maintain ecological integrity.”140 However, the Forest Service has never before taken the 

position that every activity implementing a forest plan must be intended for restoration purposes, 

but has always explained that this requirement applies at the landscape level, and individual 

projects can proceed for other economic and social purposes, so long as they do not prevent the 

achievement of other desired conditions and objectives. See, e.g., 36 C.F.R. § 219.11. If the 

Forest Service is revising that position—if, instead, plans must henceforth prohibit all activities, 

including timber production and salvage harvest, that are not intended for ecological 

restoration—then it should clearly say so. At any rate, most existing plans were developed under 

                                                
138 84 Fed. Reg. at 27,544. 
139 CE 26 Supporting Statement, 4-5 (citing FSM 2020). 
140 84 Fed. Reg. at 27,547 (citing 36 C.F.R. §§ 219.9; 219.19). 
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the 1982 planning rule, which emphasized economic efficiency, and did not limit timber harvest 

to ecologically beneficial projects. 36 C.F.R. § 219.1(b)(13) (1982). 

2) Forest plans don’t prevent significant impacts. 

Until this Rulemaking, it has never been suggested that forest plans somehow prohibit 

projects that may have individually or cumulatively significant impacts. Instead, as the Forest 

Service has explained in the past, the development of 1982-rule plans required the preparation of 

an EIS because they were conceived of as a “collection” of all the hypothetical projects that 

would occur under the plan.141 In other words, the sum of the work done under a plan is, by 

definition, significant. That is still the case: the Forest Service here is proposing to add 

“development of a new land management plan” to the list of actions normally requiring EISs. 36 

C.F.R. § 220.7(a)(2) (proposed). It is internally inconsistent and arbitrary and capricious for the 

Forest Service to assert that forest plans are inherently significant but that all of the work 

underneath them must be insignificant. If that were the case, then an EA at most would be 

needed to document the development of forest plans. 

Even if there were a hypothetical forest plan that prohibited implementing actions with 

individually or cumulatively significant impacts, application of a plan’s many goals, objectives, 

and standards and guidelines to a particular project is not a mechanical process; it requires the 

exercise of discretion in consideration of site-specific factors, with public involvement to ensure 

consistency. Accordingly, it cannot be mapped into a flowchart and included in the text of the 

CE, as it would have to be in order to ensure that the CE itself “clearly define[s] the eligible 

                                                
141 “The Evolution of National Forest System Land Management Planning and Results of the 

Review of Revised Land and Resource Management Plan Environmental Impact Statements” 

(May 2006) at 6. 
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category of actions, as well as any physical, temporal, or environmental factors that would 

constrain its use.”142 

3) Site-specific factors matter. 

One fundamental flaw of proposed CE 26 is that it does not admit of differences between 

the almost infinite number of contexts in which covered activities may occur. Different areas of 

the national forests are different, and the same actions in different areas will have different 

benefits and harms. 16 U.S.C. § 529; New Mexico v. BLM, 565 F.3d 683, 706 (10th Cir. 2009). 

The Forest Service cannot lawfully use CEs for projects that could, depending on the 

Agency’s exercise of discretion with respect to harvest location, have different impacts on these 

site-specific factors. Where alternative locations or methods for harvest would have different 

environmental impacts, NEPA requires an agency to weigh those alternatives, even if the 

environmental differences would not be “significant” enough to require an EIS. See EPIC v. 

Forest Service, 234 F. App’x 440 (9th Cir. 2007). 

4) The new CEs would undermine Congressionally imposed limits. 

The Forest Service relies on the existence of two Congressionally created CEs to justify 

its “benchmarking” of CE 26.143 These categories, as a matter of law, are irrelevant to the 

administrative determination of whether categories of action will have significant impacts. 

Indeed, Congress enacted these authorities to incentivize an agency to have a significant, albeit 

very specific, kind of impact on the landscape, and Congress declared as a matter of law (not 

fact) that the categories could be “considered” excluded from NEPA analysis and 

documentation. 

                                                
142 CEQ CE Memorandum, supra. 
143 CE 26 Supporting Statement, 19. 
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Furthermore, by proposing CEs broader than the legislated CEs, the Forest Service is 

proposing to violate Congressionally imposed limits. In granting the Forest Service the authority 

to conduct hazardous fuels and forest health treatments at scale, Congress included a number of 

sideboards it believed were necessary to ensure that the projects would be in the public interest, 

including: 

• Limits on project purposes (namely, to address risks caused by insect and disease and 

wildfire), which help to ensure that the authorities are not used for inherently 

controversial projects; 

• A size limit of 3,000 acres, which ensures that the projects’ sizes don’t outstrip an 

agency’s capacity to implement them fully and safely; 

• Transparent and inclusive collaborative project development, which helps to ensure that 

the projects are focused on the highest-priority work; 

• Limits on the locations of treatments (namely, in areas designated at risk for pests and 

pathogens, the wildland-urban interface, or areas at elevated risk for wildfire), which, like 

other requirements, helps to focus treatments on the highest priorities; 

• Procedural safeguards of public notice and scoping, which ensure that members of the 

public are aware of the project and can provide input through the collaborative process; 

• The requirement that the treatments maintain or restore ecological integrity in light of the 

best available scientific information, which helps to prevent the use of the authorities for 

uncertain or unproven treatments that may not address the categories’ purposes; 

• A requirement to maximize retention of old-growth and large trees, which helps to 

protect rare ecological values; 
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• Prohibition of activities in wilderness and roadless areas or where there are extraordinary 

circumstances, which helps to avoid unintended harmful impacts; 

• A prohibition of the construction of permanent roads, which can quickly lead to 

cumulative significant impacts; 

• A requirement that temporary roads be decommissioned within 3 years, to ensure that 

those temporary roads are not eventually added to the road system through accretion; 

• Forest plan consistency, to ensure that use of the authority does not undermine progress 

toward unit-level desired conditions; and 

• Reporting requirements to Congress on the use of the authority, to provide an extra 

measure of accountability. 

 16 U.S.C. §§ 6591b; 6591d. It is important to note again that the actions authorized under these 

authorities, even with all their sideboards, will not necessarily prevent significant impacts as a 

matter of fact, but they are instead “considered” categorically excluded from further analysis and 

documentation as a matter of law. Indeed, Congress gave the Forest Service these authorities to 

make a significant change on the landscape. The sideboards are in place to balance Congress’s 

national priorities against the reality that aggressive management can have locally unacceptable 

impacts. 

In the same vein (that is, irrelevant comparison to legislated authorities), the Forest 

Service also reasons that CE 26 is similar to the activities that can be implemented using 

stewardship contracting.144 This is comparing apples and oranges: stewardship contracting is an 

implementation tool, not a decision-making or project design tool. That some restoration 

                                                
144 CE 26 Supporting Statement, 10. 
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activities are undertaken through the stewardship contracting mechanism does not mean that 

these projects have insignificant effects; indeed, often the contrary is true. 

5) The justification for CE 26 is arbitrary and capricious. 

The Forest Service’s justification for CE 26 is arbitrary and capricious because it ignores 

important aspects of the problem. In the Supporting Statement, the Agency explains its 

superficial process: 

“The Forest Service … randomly select[ed] a sample of 68 projects from over 718 

projects completed under an EA from fiscal years 2012 to 2016. The associated 

[DN] and FONSI were reviewed to look at the types of project activities occurring 

on the ground related to restoration actions…. The average of commercial and 

non-commercial harvest … was 4,237 acres, and the average of total project 

activities was 7,369 acres.  

[T]hese restoration activities, whether implemented singularly or bundled, were 

not determined to result in potentially significant effects, as was documented in 

the associated FONSI for each project reviewed.  

To obtain information related to information and monitoring of these projects, 

USFS personnel … who were familiar with the projects[] responded to a 

questionnaire …. For the 16 projects … that received survey responses, 

respondents indicated that the effects were not more intense or substantial than 

predicted in the EA, DN, and FONSI.  

There are no foreseeable events that indicate that the activities proposed under 

this CE would substantially differ in the future.”145  

                                                
145 CE 26 Supporting Statement, 10-12. 
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This rationale is fraught with problems, rendering the proposed CE arbitrary and 

capricious. 

h. Proposed CE 27 (36 C.F.R. § 220.5(e)(27)) – Other Agencies’ CEs. 

The Proposed Rule includes a new CE to permit the Forest Service to use another 

agency’s CE, where the proposed action is a Forest Service action but will be implemented 

jointly with another agency. See, 36 C.F.R. § 220.5(e)(27) (proposed). The only proposed 

limitation is that the action must quality for the CE of the other agency and the Forest Service 

responsible official “must obtain written concurrence from the other Federal agency that the 

categorical exclusion applies to the proposed action.” Id.  This is not a sufficient approach to 

address the application of CEs that were not crafted in the context of the specific statutory 

mission and regulatory framework of the Forest Service. 

This proposed CE would improperly exclude numerous activities from review. CEQ 

guidance on “Establishing, Applying and Revising Categorical Exclusions under the National 

Environmental Policy Act”146 specifically prohibits simply relying on another agency’s 

categorical exclusion, stating: “A federal agency cannot rely on another agency’s categorical 

exclusion to support a decision not to prepare an EA or an EIS for its own actions.”147 Instead, 

CEQ provides that an agency can “substantiate a categorical exclusion of its own based on 

another agency’s experience with a comparable categorical exclusion and the administrative 

record developed when the other agency’s exclusion was established.”148 But the Forest Service 

has not provided that supporting administrative record or other evidence or analysis with this 

rulemaking. 

                                                
146 Available online at https://ceq.doe.gov/docs/ceq-regulations-and-

guidance/NEPA_CE_Guidance_Nov232010.pdf 
147 CEQ guidance, November 23, 2010, p. 9. 
148 Id. 

https://ceq.doe.gov/docs/ceq-regulations-and-guidance/NEPA_CE_Guidance_Nov232010.pdf
https://ceq.doe.gov/docs/ceq-regulations-and-guidance/NEPA_CE_Guidance_Nov232010.pdf
https://ceq.doe.gov/docs/ceq-regulations-and-guidance/NEPA_CE_Guidance_Nov232010.pdf
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Further, CEQ makes it clear that relying on another agency’s experience is not a minor 

undertaking, providing that, in order to determine that another agency’s experience with regard 

to the actions in question are comparable, an agency should look to: 

(1) characteristics of the actions; (2) methods of implementing the actions; (3) frequency 

of the actions (4) applicable standing operating procedures or implementing guidance 

(including extraordinary circumstances); and (5) timing and context, including the 

environmental settings in which the actions take place.149 

The Forest Service has not even attempted to justify why its use of the myriad CEs 

developed by other land management agencies would not lead to significant impacts on national 

forestlands. Looking just at CEs potentially available from other agencies in the Department of 

the Interior, there are at least 180 additional exclusions that could the Forest Service potentially 

seek to apply with no more than a letter from the agency in question. A comparison of the other 

agencies’ CEs with those of the Forest Service shows that they address wider ranges of activities 

than those that the Forest Service currently uses.  

IX. The Proposed Extraordinary Circumstances Regulatory Language is Arbitrary and 

Capricious.  

 

A. The Forest Service cannot further weaken the threshold for finding 

extraordinary circumstances. 

Currently, an agency must consider seven different types of resource conditions “in 

determining whether extraordinary circumstances related to a proposed action warrant further 

analysis and documentation in an EA or an EIS.” 36 C.F.R. § 220.6(b)(1). The regulation 

explains: 

                                                
149 Id. 
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The mere presence of one or more of these resource conditions does not preclude use of a 

[CE]. It is the existence of a cause-effect relationship between a proposed action and the 

potential effect on these resource conditions, and if such a relationship exists, the degree 

of the potential effect of a proposed action on these resource conditions that determines 

whether extraordinary circumstances exist. 36 C.F.R. § 220.6(b)(2).  

The current direction is a relaxation of prior direction, which precluded the use of a CE if 

any “resource condition” was present at all in the action area. 

The Proposed Rule seeks to further weaken this already anemic language. It states: 

…The mere presence of one or more of these resource conditions does not preclude use 

of a categorical exclusion. Extraordinary circumstances exist when there is a cause-and-

effect relationship between a proposed action and listed resource conditions and the 

responsible official determines that there is a likelihood of substantial adverse effects. 

The responsible official may consider whether long-term beneficial effects outweigh 

short-term adverse effects in making this determination. 84 Fed. Reg. 27,554 (proposed 

36 C.F.R. § 220.5(b)(2)).  

There are a number of problems with this proposed language that would render its 

adoption unlawful. 

First, the proposed language does not appear to have any evidentiary support. Neither the 

preamble nor the Proposed Rule include information about the current use of CEs or 

extraordinary circumstances, or the need to alter this language. Rulemaking must be based on 

factual, legal, or other evidence; but this proposed language has no justification. This is arbitrary 

and capricious. 5 U.S.C. § 706(2)(A). 
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Second, the regulation vests in the responsible official an extremely broad level of 

discretion to make the determination of whether or not a CE is appropriate. Prior iterations of 

this regulation provided for interdisciplinary team input into the determination of the existence 

and “cause and effect relationship” between a proposed project and the effects of the action on 

resource conditions. The Proposed Rule rests solely on the responsible official’s discretion in 

his/her determination of environmental effect. This violates NFMA, which requires an 

interdisciplinary team approach to planning at all levels. 16 U.S.C. § 1604(g)(3)(F)(ii). 

Third, the proposed regulation is impermissibly vague. There is no metric against which 

to evaluate “a likelihood” of “substantial adverse effects.” Is “likelihood” a 50.1% chance?  A 

51% chance? Some other relative probability of occurrence? Without a definition, metric, or 

sideboards, there will be no limit to the responsible official’s discretion, allowing the 

accumulation of negative impacts, although individually determined to be insubstantial, that are 

cumulatively significant. This is arbitrary and capricious. 

Similarly, what are “substantial” adverse effects? If there are two or three adverse effects, 

is this “substantial”? NEPA requires the preparation of an EIS if a project “may” have 

“significant environmental impacts.” Blue Mountains Biodiversity Project v. Blackwood, 161 

F.3d 1208, 1212 (9th Cir. 1998); 42 U.S.C. § 4332(2)(C). The proposed language overrides 

statutory direction by replacing “significant” with “substantial adverse effects,” and places 

projects with effects that heretofore would have been evaluated with an EIS into a category of 

actions that may be assessed instead with a cursory CE. The Agency provides no evidence 

supporting this shift in level of impact necessary to justify a CE. 

Fourth, the CEQ NEPA regulations currently require an EIS if there are significant 

environmental effects, whether positive or negative. 40 C.F.R. § 1508.27(b)(1). The Proposed 
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Rule disregards this conflicting regulatory requirement with its proposed language “likelihood of 

substantial adverse effects.”150 This proposed language should be stricken in its entirety. 

Fifth, the proposed language states that “The responsible official may consider whether 

long-term beneficial effects outweigh short-term adverse effects in making this 

determination.”151 This is patently inconsistent with CEQ’s regulations, which provide that 

“[e]ffects may also include those resulting from actions which may have both beneficial and 

detrimental effects, even if on balance the agency believes that the effect will be beneficial.” 40 

C.F.R. § 1508.8. Further, this “trade-offs” analysis is an important part of the purpose of NEPA, 

which is to transparently evaluate the environmental consequences of federal agency actions. 

See, e.g., California v. Block, 690 F.2d 753, 767 (9th Cir. 1982) (Forest Service violated NEPA 

where the Agency failed to address the “trade-off” between wilderness protection and 

development in alternatives analysis). Rather than conducting this analysis in full view and with 

public participation, the Proposed Rule shifts this analysis to the responsible official. NEPA does 

not permit an agency to conduct environmental assessments behind closed doors. Robertson v. 

Methow Valley Citizens Council, 490 U.S. 332, 349 (1989) (NEPA “ensures that the agency ... 

will have available, and will carefully consider, detailed information concerning significant 

environmental impacts; it also guarantees that the relevant information will be made available to 

the larger [public] audience”). 

Sixth, under the existing rule, must only evaluate the degree of potential effect of its 

proposed actions on the enumerated resource conditions, which allows for those actions to move 

forward, provided there are no direct, indirect, or cumulative effects that warrant the preparation 

of an EA or EIS. The existing extraordinary circumstances direction helps to ensure that these 

                                                
150 84 Fed. Reg. 27,554 (proposed 36 C.F.R. § 220.5(b)(2))(emphasis added). 
151 Id. 
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resources will be protected during land management activities, and Gunnison County does not 

support a regulatory change that would make it easier to disregard the diverse and often fragile 

nature of our national forests and grasslands. The Agency failed to provide a rationale for why 

the existing regulation is problematic. 

An extraordinary circumstances analysis is further complicated by the fact that the Forest 

Service already has an extensive list of CE authorities and is seeking to add to it with this 

Proposed Rule, such that nearly every single management action it could conceivably take on the 

national forests is covered by a CE. As a result, it would be an extremely rare project that did not 

either fit within an existing or proposed CE, or did not encounter an enumerated resource 

condition, and indeed, this appears to be the Agency’s intent with shift 93% of its decision-

making to CEs.152 As a result, the exceptions to detailed environmental assessments have 

swallowed the rule, making the “exceptions” analysis inherently problematic.  

Gunnison County recommends that the Forest Service abandon its proposed expansions 

of CEs, and then focus on situations where monitoring has revealed that truly routine actions 

have resulted in possible or demonstrated direct, indirect, and cumulative effects. These projects 

                                                
152 This may in fact be the agency’s intention with the Proposed Rule: to remove the vast 

majority of decisions and activities affecting national forests from public oversight and science-

based decision-making. If so, a refresher of some of Gifford Pinchot’s maxims is warranted and 

appropriate: 

• A public official is there to serve the public and not run them. 

• Public support of acts affecting public rights is absolutely required. 

• It is more trouble to consult the public than to ignore them, but that is what you are hired 

for. 

• Find out in advance what the public will stand for. If it is right and they won’t stand for 

it, postpone action and educate them. 

• Get rid of an attitude of personal arrogance or pride of attainment or superior knowledge. 

• Don’t try any sly, or foxy politics. A forester is not a politician. 

 

Grey Towers Historical Society, Gifford Pinchot’s 11 Maxims, available at 

https://www.greytowers.org/11-maxims/ (visited July 3, 2019). 

https://www.greytowers.org/11-maxims/
https://www.greytowers.org/11-maxims/
https://www.greytowers.org/11-maxims/
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obviously should not have been analyzed with a CE in the first instance, but more importantly, it 

is these exceptional situations that reveal the situations under which a CE is not appropriate, even 

though the Agency originally believed that a CE was the appropriate analysis tool.153 Analyzing 

these exception situations should reveal under what conditions a CE – initially thought to be 

appropriate – is, in fact, not appropriate; and these situations would then form the basis of an 

appropriate (and administratively supported) list of extraordinary circumstances. 

In the absence of any sort of rational fact- and science-based approach to developing 

extraordinary circumstances, the Proposed Rule is arbitrary and capricious. 5 U.S.C. § 

706(2)(A). 

B. Specific changes to the list of resource conditions are arbitrary and 

capricious. 

The proposed rule also would change the list of resource conditions relevant to the 

extraordinary circumstances analysis. However, the Forest Service failed to provide any rationale 

for the changes, including but not limited to eliminating sensitive species as a resource condition. 

In particular, sensitive species are still identified and managed under most existing forest plans, 

which were developed under the 1982 planning rule; and until all forest plans are revised under 

the 2012 planning rule, sensitive species remain an important wildlife resource. Gunnison 

County reminds the Forest Service of its legal obligation imposed by NFMA to manage for 

viable populations of these species. Similarly, many forests plans retain PWAs and IRAs, but the 

elimination of these resource conditions from the list of extraordinary circumstances suggests 

that these resources will not be considered when evaluating whether a CE is the appropriate 

authority. 

                                                
153 Gunnison County proposes that CEs with large acreages and multiple activities are likely to 

be the types of projects that result in significant environmental consequences. 



129 
 

Gunnison County recommends that the Forest Service not alter the list of extraordinary 

circumstances at this time. 

X. The Application of Multiple CEs is Arbitrary and Capricious.  

Proposed 36 C.F.R. § 220.5(a) would add language essentially permitting the stacking of 

numerous CEs to cobble together a justification to exclude a larger, multi-faceted single 

proposed action from NEPA review. As the Forest Service explains: “Where a proposed action 

consists of multiple activities, and all of the activities that comprise the proposed action fall 

within one or more CEs, the responsible official may rely on multiple categories for a single 

proposed action.”154  The proposed additional language in the rule is: “Multiple categories may 

be relied upon for a single proposed action when a single category does not cover all aspects of 

the proposed action.” 

This approach would improperly exclude activities from review. CEQ guidance on 

“Establishing, Applying and Revising Categorical Exclusions under the National Environmental 

Policy Act” provides that: 

“When developing a new or revised categorical exclusion, Federal agencies must be sure 

the proposed category captures the entire proposed action. Categorical exclusions should 

not be established or used for a segment or interdependent part of a larger proposed 

action. The actions included in the category of actions described in the categorical 

exclusion must be standalone actions that have independent utility.” 155 

  This approach echoes the case law forbidding segmentation of environmental review of a 

proposed action to avoid preparation of an environmental impact statement, which for decades 

                                                
154 84 Fed.Reg. 27,546. 
155 CEQ Guidance, November 23, 2010, p. 5 (emphasis added). Available online at 

https://ceq.doe.gov/docs/ceq-regulations-and-guidance/NEPA_CE_Guidance_Nov-232010.pdf. 

https://ceq.doe.gov/docs/ceq-regulations-and-guidance/NEPA_CE_Guidance_Nov232010.pdf
https://ceq.doe.gov/docs/ceq-regulations-and-guidance/NEPA_CE_Guidance_Nov232010.pdf
https://ceq.doe.gov/docs/ceq-regulations-and-guidance/NEPA_CE_Guidance_Nov-232010.pdf
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has similarly prohibited applying NEPA review only to segments of larger projects and requiring 

that each action must have “independent utility.” See, e.g., Daly v. Volpe, 514 F.2d 1106, 1109-

11 (9th Cir. 1975); Indian Lookout Alliance v. Vole, 484 F.2d 11, 18-19 (8th Cir. 1973); Delaware 

Riverkeeper Network v. F.E.R.C., 753 F.3d 1304 (D.C. Cir. 2014).  

Further, agencies must take into account connected actions, so that an agency cannot 

divide a project into smaller actions “each of that might have an insignificant environmental 

impact when considered in isolation, but that taken as a whole have a substantial impact.” 

Northwest Resource Info. Ctr. v. National Marine Fisheries Serv., 56 F.3d 1060, 1068 (9th Cir. 

1995); see also 40 C.F.R. § 1508.25.  Finally, applying multiple CEs to different parts of a 

project is likely to lead to inadequate analysis of cumulative impacts, which “can result from 

individually minor but collectively significant actions taking place over a period of time.” 40 

C.F.R. § 1508.7; see also Kern v. U.S. Bureau of Land Management, 284 F.3d 1062, 1078 (9th 

Cir. 2002).  As the Supreme Court has stated, “[o]nly through comprehensive consideration of 

pending proposals can the agency evaluate different courses of action.” Kleppe v. Sierra Club, 

427 U.S. 390, 410 (1976). 

  Based on the existing legal framework regarding segmentation and cumulative effects, 

the Proposed Rule that would allow for the implementation of multiple CEs is arbitrary, 

capricious, and not in accordance with law.  5 U.S.C. § 706(2)(A). 

XI. Expanding Existing CEs by Removing Implicit Limitations is Arbitrary and 

Capricious. 

In addition to creating new CEs, the proposal expands the scope of existing CEs by 

removing implicit limitations. According to the proposal, “[a]ll categories are independently 

established and do not constrain or limit the operation of each other.” 36 C.F.R. § 220.5(a)(2) 

(proposed). Regardless of whether this assertion is accurate with respect to newly proposed CEs, 
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the Forest Service does not have the administrative record to show that CEs created in the past 

can be applied without the context of related CEs. 

  Of particular importance in this regard is CE 6, currently codified at 36 C.F.R. § 

220.6(e)(6), and proposed to be retained with the same verbiage at 36 C.F.R. § 220.5(e)(6). The 

history of CE 6 and CE 12 shows that the purposes of each of the Forest Service’s vegetation 

management CEs must be understood to clarify the boundaries of the others. Far from being 

created in a vacuum as standalone CEs, these CEs evolved out of CEs created in 1981, and their 

proper scope and intent can only be understood when considering this regulatory history, as well 

as associated litigation. 

  CE 6, which was promulgated in 1992, applies to activities to improve wildlife habitat 

and/or timber stands (“Improvement CE”).156 Example improvement activities include:  

• girdling trees to create snags; 

• thinning or brush control to improve growth or reduce fire hazard including the opening 

of an existing road to a dense timber stand; 

• prescribed burning to control understory hardwoods in stands of southern pine; 

• prescribed burning to reduce natural fuel build-up and improve plant vigor.157  

CE 12, promulgated in 2003, applies to harvest of up to 70 acres of live trees (“Timber 

Harvest CE”). Examples of activities include:  

• Removal of individual trees for saw logs, specialty products, or fuelwood; 

• commercial thinning of overstocked stands to achieve the desired stocking level to 

increase health and vigor.158 

                                                
156 57 Fed. Reg. 43180, 43209 (Sept. 18, 1992). 
157 57 Fed. Reg. 43180, 43209 (Sept. 18, 1992). 
158 68 Fed. Reg. 44598, 44607 (July 29, 2003). 
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Prior to 1981, Forest Service CEs largely were limited to non-forest management activities, 

such personnel actions, funding or scheduling of projects, emergency situations, routine 

operation and maintenance related to transportation, and studies or research activities159 

In 1981, however, the Forest Service established several new management CEs that, based on 

previous experience, had “limited context and intensity.”160 These included a CE for: 

• “actions of limited size or magnitude.” Examples included “some” timber sales, thinning 

and pruning projects, seeding and planting projects, and range and wildlife and 

improvement projects.161 

  In 1985, the Forest Service clarified these activities by reorganizing them into new CEs, 

including: 

• CE for “[l]ow-impact silvicultural activities that are limited in size and duration and that 

primarily use existing roads and facilities[.]”162 Examples included firewood sales; 

salvage, thinning, and small harvest cuts; site preparation; and planting and seeding.163 

• CE for “[f]ish and wildlife habitat management activities. Examples included improving 

habitat, installing fish ladders, and stocking native or established species.”164 

In 1992, the Forest Service again sought to clarify CEs by expanding and re-organizing 

them.165 The newly separate CEs included: 

                                                
159 44 Fed. Reg. 44718, 44731 (July 30, 1979). 
160 46 Fed. Reg. 56998-01, 57000 (Nov. 19, 1981). 
161 Id. (emphasis in original). 
162 Id. at 26081. 
163 Id. At the same time, the Forest Service also crafted a separate CE for “[f]ish and wildlife 

management activities, such as improving habitat, installing fish ladders, and stocking native or 

established species.”  Id. at 26082. 
164 50 Fed. Reg. 26078, 26082 (June 24, 1985). 
165 58 Fed. Reg. at 19721 (Apr. 29, 1991). 
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• CE 6 for Improvement of Timber Stand and/or Wildlife Habitat Activities. The 1992 

Improvement CE combined the 1985 CE for “low-impact,” “limited size and duration” 

timber stand improvement activities CE and 1985 fish and wildlife habitat management 

activities. When developing the CE, the Forest Service described these activities as 

having “little potential for displacement of exposed soil, changes in vegetation species 

composition, or new sources of water pollution.”166 In responding to comments on the 

draft CEs, the Forest Service made clear that evaluating potential damage to soil, air, 

water, or sensitive resources was not tantamount to analysis in an EA or EIS and that 

“[a]n appropriate evaluation of the potential effects of a proposed action can and should 

be made by the Responsible Official prior to the placement of the proposed action in a 

category exclusion.”167 

• CE for timber harvest and salvage harvest. The 1992 Timber Harvest CE allowed 

250,000 board feet of timber harvest and 1,000,000 board feet of salvage harvest. 

Examples included harvesting, salvaging, and thinning.168 

  In 1999, a federal court invalidated the 1992 Timber Harvest CE and prohibited its use 

throughout the nation. Heartwood, 73 F.Supp.2d 962 (S.D. Ill. 1999), aff'd, 230 F.3d 947 (7th 

Cir. 2000). The court did so because it found the drastic increases in allowable timber harvest 

were “a classic example of an arbitrary decision.” Id. at 975. The Court also found that the Forest 

Service failed to show that timber harvests of this magnitude would not have cumulative effects 

                                                
166 56 Fed. Reg. 19718, 19745 (Apr. 29, 1991). Example activities included: girdling trees to 

create snags; thinning or brush control to improve growth or reduce fire hazard including the 

opening of an existing road to a dense timber stand; prescribed burning to control understory 

hardwoods in stands of southern pine; prescribed burning to reduce natural fuel build-up and 

improve plant vigor. 57 Fed. Reg. 43180, 43209 (Sept. 18, 1992). 
167 57 Fed. Reg. at 43184. 
168 57 Fed. Reg. 43180, 43209 (Sept. 18, 1992). 
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on the environment. Id at 976. Consequently, the Court held the Forest Service’s decision to 

advance the CE was arbitrary and capricious, declared the CE null and void, and enjoined the use 

of the 1992 Timber Harvest CE nationwide. Id at 980.169 The Forest Service did not appeal the 

ruling. 

Instead, in 2003, the Forest Service tried to craft a new timber harvest CE. In light of the 

court ruling in the Heartwood case, the Agency proposed a CE “much more limited in scope” 

than the invalidated 1992 Timber Harvest CE.170 The new timber harvest CE provided: 

• CE12 for Harvest of live trees not to exceed 70 acres. The 2003 Timber Harvest CE 

allowed timber harvest of 70 acres with no more than .5-mile temporary road 

construction and prohibited even-aged regeneration harvest or vegetation type 

conversion. Examples of activities included: Removal of individual trees for saw logs, 

specialty products, or fuelwood; and commercial thinning of overstocked stands to 

achieve the desired stocking level to increase health and vigor.171 

The parallel development of these CEs shows that they cannot be read independently of one 

another. The CE for harvesting live trees, with accompanying ground disturbance, would not 

have been needed if those kinds of activities were permissible at even greater scales under the 

harvest for timber stand and wildlife habitat improvement. Accordingly, the scope of CE 12 is 

highly relevant to the interpretation of CE 6, showing that CE 6 still is limited to activities with 

little potential for ground disturbance, species composition changes, or sedimentation. Indeed, 

without the implicit limitation, CE 6 could be read to allow an unlimited acreage of ground-

                                                
169 CE-12:  Harvest of live trees not to exceed 70 acres. The 2003 Timber Harvest CE allowed 

timber harvest of 70 acres with no more than .5-mile temporary road construction and prohibited 

even-aged regeneration harvest or vegetation type conversion. 
170 68 Fed. Reg. 1026-02, 1027 (Jan. 8, 2003). 
171 68 Fed. Reg. 44598, 44607 (July 29, 2003). 



135 
 

based logging—a reading that would certainly encompass significant impacts. The Forest 

Service simply does not have the administrative record to show that expanding historically 

limited CEs will not have significant impacts. 

To the contrary, this re-interpretation of existing CEs is already having significant impacts. 

For instance, the George Washington and Jefferson National Forests in Virginia have already 

begun using CE 6 to authorize commercial timber harvests at a much greater scale than in the 

past, with over 1,500 acres of commercial harvest currently proposed under CE 6, with likely, or 

at the very least uncertain, direct and cumulative effects on listed and other rare species.172 If this 

same interpretation becomes de rigueur across the national forest system, then those significant 

impacts would proliferate.  

XII. Scoping. 

Ironically, in the Supporting Statements for the new CEs, the Forest Service argues that 

“[t]he responsible official relies on many sources of information in making a determination 

concerning extraordinary circumstances [i.e., eligibility of an action for coverage under a CE], 

including input from the public ….” The proposed rule would eliminate scoping requirements 

(and therefore all requirements for advance notice and comment) for CEs. 

  As explained by the Government Accountability Office, “most studies and reports agree 

that for both federal and nonfederal stakeholders, the benefits of working together cooperatively 

to resolve differences often outweigh the costs of early and continuous public involvement.”173 

For that reason, agencies should involve the public in the decision-making process as early as 

possible. For Forest Service decisions, which involve repeated decisions on a beloved and 

                                                
172 Examples include the following projects: Duncan Knob project; Pkin Vegetation 

Improvement project; Molly’s Hill Thinning project; North Zone Fire Wood Sales and Road 

Day-lighting project; and White Pine Thinning project. 
173 GAO, Forest Service Decision-Making (1997) at 47. 
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contested landscape, with the same stakeholders at the table each time, this means ongoing 

participation at every relevant scale of decision-making. 

For that reason, the Proposed Rule’s changes to scoping requirements are particularly 

unwise, not to mention unlawful. Under the proposal, the Forest Service would eliminate scoping 

for both CEs and EAs. See 36 C.F.R. § 220.4(d) (proposed). As a result, scoping would be 

eliminated on as much as 98% of all decisions, and, assuming that 3/4 of EA-level decisions are 

authorized using CEs in the future, all public comment would be eliminated on over 93% of 

Forest Service decisions.174 

The Forest Service does not have the discretion to eliminate scoping for some of its CEs 

because Congress required scoping for these categories when it created them. Per 16 U.S.C. §§ 

6591b and 6591d, the Secretary is obligated to “conduct public notice and scoping for any 

project or action” proposed under those sections. By eliminating scoping across the board, the 

Agency fails to recognize the important distinction between - and importance of both - means of 

public engagement. 

CEQ requires individual agencies to develop supplemental NEPA regulations, but their 

discretion to do so is not unbounded. 40 C.F.R. § 1505.1. CEQ’s regulations require that 

agencies’ procedures be geared “to make the NEPA more useful to decisionmakers and the 

public” and to “[e]ncourage and facilitate public involvement in decisions. 40 C.F.R. § 

1500.2(b). Agencies are further required to use scoping to identify controversies early in the 

process and thereby avoid delay. 40 C.F.R. §§ 1500.5(d); 1501.2. 

                                                
174 Based on data provided to the Southern Environmental Law Center and Western 

Environmental Law Center and Western Environmental Law Center under the Freedom of 

Information Act, of the roughly 30,000 decisions made by the agency between 2006 and 2016, 

the vast majority (80.1%) were approved using CEs; 17.6% were approved using EAs; and the 

remaining 2.3% of decisions were made with EISs. If 3/4 of the EAs were shifted to CEs, 93.3% 

of all decisions would be authorized using CEs. 
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  The importance of scoping is not merely theoretical: it is also a matter of good NEPA 

practice to advise the public of the environmental consequences of actions its government 

undertakes. For CEs, the loss of scoping would mean the loss of the public’s only chance to raise 

potential inconsistencies with the forest plan or alert an agency to the existence of extraordinary 

circumstances or cumulative impacts. Mistakes happen, and they happen more often when the 

public is not involved. A recent example from the Nantahala National Forest: the Camp Branch 

Salvage CE (2017) was proposed to recoup economic value from timber that had been damaged 

by the previous fall’s wildfires. During scoping, members of the public realized that the project 

would have included the harvest of live trees within a designated future old growth patch 

(inconsistent with the forest plan) and existing old growth that was not protected within the 

patch. Because of those scoping comments, the Forest moved some of the harvest activities and 

revised the designated patch boundary to include the existing old growth—an outcome that was 

consistent with the forest plan, better for ecological protection, and still able to meet the project’s 

goals; and it satisfied the public’s interests. 

XIII. Determinations of NEPA Adequacy are Arbitrary and Capricious. 

The Forest Service should not adopt determinations of NEPA adequacy (DNAs) as a tool. 

Neither NEPA nor the CEQ regulations contemplate such a tool, and there is no lawful purpose 

for DNAs that is not already addressed by other tools already in the Forest Service’s toolbox. 

The proposal introduces DNAs as follows: 

(1) NEPA analysis performed for a previous proposed action can suffice for a new 

proposed action. A Determination of NEPA Adequacy (DNA) is a tool to 

determine whether a previously completed NEPA analysis can satisfy NEPA’s 
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requirements for a subsequent proposed action. In making this determination, the 

responsible official shall evaluate: 

(i) Is the new proposed action essentially similar to a previously analyzed 

proposed action or alternative analyzed in detail in previous NEPA analysis? 

(ii) Is the range of alternatives previously analyzed adequate under present 

circumstances? 

(iii) Is there any significant new information or circumstances [sic] relevant to 

environmental concerns that would substantially change the analysis in the 

existing NEPA document(s)? 

(iv) Are the direct, indirect, and cumulative effects that would result from 

implementation of the new proposed action similar (both quantitatively and 

qualitatively) to those analyzed in the existing NEPA document(s)? 

(2) A DNA for a new proposed action shall be included in the project record for 

the new proposed project or activity. New project and activity decisions made in 

reliance on a DNA shall be subject to all applicable notice, comment, and 

administrative review processes. 

36 C.F.R. § 220.4(i) (proposed). The stated purpose of the addition is “to be more 

efficient by reducing redundant analyses of substantially similar proposed actions with 

substantially similar impacts.”175 The Forest Service explains that this section was 

“modelled after” a similar concept in the BLM’s procedures.176  

BLM’s use of DNAs began as a “best practice” as early as 1999 for the 

incorporation of previous “existing environmental analyses” by reference into a new 

                                                
175 84 Fed. Reg. at 27,546. 
176 Id. 
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decision document. Pennaco Energy, Inc. v. U.S. Dep't of Interior, 377 F.3d 1147, 1152 

(10th Cir. 2004).177 If it had been confined to that context, Gunnison County would likely 

not be discussing it here. Its use quickly spread, however, to other types of decisions, 

because prior environmental analyses can be relevant to current decision-making in 

several distinct ways. 

Using examples, BLM’s NEPA Handbook (H-1790-1 at Ch. 5) describes three potential uses 

for a DNA, and identifies when public participation is required in preparing the DNA itself (as 

distinct from public participation required for a separate NEPA process):  

• First, a DNA can be used to determine whether a prior decision can be used in support of 

a later, similar project. The example given is a permit for a second OHV race on the same 

route as a previously analyzed race. In these circumstances, the prior analysis can be 

incorporated by reference into a new decision. If there are differences between the 

projects—for example, if the type of vehicle was different in the second race—then BLM 

seeks public input on its use of the DNA to determine whether those differences are 

relevant to the type or degree of environmental impacts. 

• Second, BLM allows the use of DNAs to determine whether a proposal is part of a 

broader ongoing action that was previously analyzed. As an example, BLM describes a 

particular timber sale that may have been previously analyzed in a landscape-level timber 

harvest project. The relevant question is whether a broader NEPA document has already 

identified and analyzed the impacts of the instant portion of the ongoing action—or, to 

paraphrase, did the previous decision “get all the way to the ground”? If the prior analysis 

                                                
177 68 Fed. Reg. 52,595, 52,599 (2003); 72 Fed. Reg. 45,504, 45,538 (2007); 73 Fed. Reg. 126 

(2008). 
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did not address the specific locations for the timber sale, then BLM would seek public 

input on the use of the DNA to determine whether the newly identified location has 

unique or different considerations from what was disclosed more generally in the prior 

analysis. 

• Third, BLM allows use of DNAs to determine whether there is new information requiring 

supplementation for an ongoing action. As an example, BLM offers a proposed road that 

has been analyzed in an older NEPA document, but for which a decision was delayed by 

“several years.” The DNA would be used to determine whether new information or 

circumstances are relevant to the decision’s potential impacts. BLM has broad discretion 

to seek public input in the use of the DNA if it believes the public may have relevant 

contributions with respect to new information or circumstances. 

Of these uses for a DNA, the first relates to a new decision that relies on the analysis from a 

separate decision: the decisionmaker determines that the previous analysis is adequate to support 

the subsequent decision. In the second scenario, the decisionmaker evaluates whether the 

previous analysis is adequate standing alone because the later action was included (and 

adequately analyzed) in the prior decision. In the third scenario, the decisionmaker determines 

whether the previous analysis is adequate, again standing alone, because it is being used to 

support the same decision it was associated with in the first place.  

These important differences have caused BLM to misuse DNAs and left it subject to 

litigation. Decisionmakers occasionally have the misperception that a finding that the previous 

analysis is adequate means that no additional NEPA process is required. That is true only with 

respect to the second and third scenarios. Specifically, in the second scenario, if the prior 

analysis did get all the way to the ground, then no additional NEPA documentation would be 
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required. But if the prior analysis did not get all the way to the ground, then a subsequent 

“tiered” decision would be needed to address the previously unanalyzed facts or issues. 

Similarly, in the third scenario, if there was no new information, then the decision could be made 

on the basis of the previous but unconsummated analysis. If, on the other hand, there is new 

information, then the decision would require new analysis with a fresh NEPA process to seek 

public input on the new or supplemental analysis. 

For the first scenario, however, additional NEPA documentation is required regardless of the 

outcome of the DNA process because there is a new and distinct decision. If the prior analysis is 

adequate to support the new decision in part or in full, then it can be incorporated by reference 

into the new decision. If the prior analysis is not fully adequate, then new analysis - potentially 

tiering to or supplementing the earlier analysis - is required to support the new decision. Either 

way, however, the new NEPA decision must be subject to applicable public notice and comment 

requirements. 

BLM has had difficulties when it has attempted to use a DNA to substitute for a new NEPA 

decision—i.e., when it finds that a previous analysis related to a previous decision is “adequate” 

and then fails to go through the NEPA process for a temporally or spatially distinct decision. 

E.g., Triumvirate LLC v. Bernhardt, 367 F. Supp. 3d 1011 (D. Alaska 2019) (in forgoing an EA, 

BLM improperly relied on DNA to issue another outfitter’s permit even though the permits 

would have had similar effects); compare Friends of Animals v. BLM, 232 F. Supp. 3d 53 

(D.D.C. 2017) (approving use of DNA where the new gather was part of an ongoing action in the 

same herd management area), with Friends of Animals v. BLM, 2015 WL 555980 (D. Nev. 2015) 

(reliance on DNA violated NEPA where the new gather was an action of different scope and 

intensity); W. Watersheds Project v. Zinke, 336 F. Supp. 3d 1204, 1212 (D. Idaho 2018) 
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(enjoining oil and gas leasing in sage grouse habitat via DNAs without additional public notice 

and comment). 

The Forest Service’s proposed section on DNAs uses the same vague, outsized approach as 

BLM, and it consequently suffers from the same lack of clarity. By including factors such as 

“significant new information,” the Forest Service mixes these conceptually distinct types of 

decision. Worse, the Forest Service proposal emphasizes the use of DNAs in the scenario where 

it is most plainly unlawful: “A [DNA] is a tool to determine whether a previously completed 

NEPA analysis can satisfy NEPA’s requirements for a subsequent proposed action.” 36 C.F.R. § 

220.4(i) (proposed). Although the proposal suggests that a “new proposed action” relying on a 

DNA will be “subject to all applicable notice, comment, and administrative review processes,” 

the proposal does not clarify the circumstances in which this provision would apply, nor explain 

what additional process is “applicable” to those circumstances. As a result, the proposal is so 

vague and ambiguous that the public cannot fairly be expected to respond in comments. If the 

Forest Service intends to move forward with a DNA procedure, it must clarify its intent and re-

notice the section for additional comment. 

The DNA proposal, to the extent it can be considered lawful, is redundant with procedures 

that the Forest Service already has in its toolbox. Where DNAs could be used to determine 

whether there is new information or changed circumstances, the Forest Service already has the 

tool of Supplemental Information Reports. See FSH 1909.15 Sec. 18.1 (2012); 36 C.F.R. § 

220.4(l) (proposed). Similarly, where the Forest Service might use a DNA to decide whether an 

action is part of a previously analyzed decision, it already has several useful tools. See FSH 

1909.15 Sec. 11.23, 11.4, and 11.41 (2012) (outlining authorities). Finally, where the Forest 
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Service might use a DNA to decide whether previous analysis can be incorporated by reference 

into a new analysis or decision, it can already do that too. See FSH 1909.15 Sec. 11.43 (2012). 

Given its redundancy with these lawful authorities, there is no work left for DNAs to do in 

the Forest Service’s procedures. The only possible effect of adding DNAs would be to confuse 

line officers, who may make the same mistakes as BLM officials who have seen DNAs as a 

convenient substitute for NEPA requirements. Indeed, this potential for confusion is precisely 

why CEQ instructs that individual agencies’ “procedures shall not paraphrase these regulations. 

They shall confine themselves to implementing procedures.” 40 C.F.R. § 1507.3. 

Finally, the proposed adoption of DNAs is simply bad policy and NEPA practice. Like other 

elements of the Proposed Rule addressed throughout these comments, adoption of DNAs as a 

misguided invitation to line officers to avoid the NEPA process for new proposed actions would 

damage public trust and increase the Agency’s litigation exposure. The Agency should abandon 

the proposal to adopt DNAs.  

XIV. Condition-Based Decision-making is Arbitrary and Capricious. 

The proposed rule would endorse what the Agency calls “condition-based management” 

by adding new language to two provisions. 36 C.F.R. § 220.3 would be amended to add the 

following definition: 

“Condition-based management. A system of management practices based on 

implementation of specific design elements from a broader proposed action, 

where the design elements vary according to a range of on-the-ground conditions 

in order to meet intended outcomes. Condition-based management stems from the 

recognition that the environment is dynamic, changing as ecosystems respond to 

changing natural and human-caused events.” 
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The Forest Service also proposes to add a provision permitting the Agency to consider 

condition-based management alternatives in NEPA documents. 

“Condition-based management. The proposed action and any alternatives may 

include condition-based management. A condition-based management alternative 

must clearly identify the management actions that will be undertaken, and any 

design elements that will be implemented, when a certain set or range of 

conditions are present. The NEPA analysis must disclose the effects of all 

condition-based actions, taking into account design elements that limit such 

actions. Such proposal or alternative must also describe the process by which 

conditions will be validated prior to implementation.” 36 C.F.R. § 220.4(k) 

(proposed). 

As a feature of programmatic analysis, the concept of condition-based decision-making 

would offer considerable efficiencies and could be implemented without shortchanging public 

participation. However, in practice, condition-based approaches are being used in contrast to 

programmatic analysis, as a once-and-for-all decision that skips over the need for subsequent, 

site-specific analysis, public involvement, and decision. These proposals would therefore 

endorse and codify a controversial approach that, as already applied by the Forest Service, 

violates NEPA for failing to take the required hard look at site specific impacts, threatens 

violations of other laws, and has led to significant controversy, objections, and litigation. 

Gunnison County urges the Forest Service to remove any provision regarding condition-based 

management from the proposal.  If the Forest Service wishes to develop this concept further, it 

must be under the rubric of programmatic analysis, not as a stand-alone concept that is subject to 

misuse. 
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A. NEPA Requires Disclosure of Site-Specific Information. 

Project implementation requires a site-specific decision. Site-specific decisions require 

site-specific analysis. See, e.g., ’Ilio’ulaokalani Coalition v. Rumsfeld, 464 F.3d 1083, 1095-97 

(9th Cir. 2006). 

NEPA has two fundamental goals: “(1) to ensure that the agency will have detailed 

information on significant environmental impacts when it makes decisions; and (2) to guarantee 

that this information will be available to a larger audience.” Envtl. Prot. Info. Ctr. v. Blackwell, 

389 F. Supp. 2d 1174, 1184 (N.D. Cal. 2004) (emphasis added) (quoting Neighbors of Cuddy Mt. 

v. Alexander, 303 F.3d 1059, 1063 (9th Cir. 2002)); see also Earth Island v. United States Forest 

Serv., 351 F.3d 1291, 1300 (9th Cir. 2003) (“NEPA requires that a federal agency ‘consider 

every significant aspect of the environmental impact of a proposed action ... [and] inform the 

public that it has indeed considered environmental concerns in its decision-making process.’”) 

quoting Kern v. U.S. Bureau of Land Mgmt., 284 F.3d 1062, 1066 (9th Cir. 2002); Stein v. 

Barton, 740 F. Supp. 743, 749 (D. Ak. 1990) (NEPA requires site-specificity to ensure that 

agencies are making informed decisions prior to acting and that the public is given a meaningful 

opportunity to participate in those decision-making processes); City of Tenakee Springs v. Block, 

778 F.2d at 1407 (reasoning that an EIS must give decisionmakers sufficient data).  

NEPA’s review obligations are more stringent and detailed at the project level, or 

“implementation stage,” given the nature of “individual site-specific projects.” Ecology Ctr., Inc. 

v. United States Forest Serv., 192 F.3d 922, 923 n.2 (9th Cir. 1999); see also Friends of Yosemite 

Valley v. Norton, 348 F.3d 789, 800-01 (9th Cir. 2003); New Mexico ex rel Richardson v. Bureau 

of Land Management, 565 F.3d 683, 718-19 (10th Cir. 2009) (requiring site-specific NEPA 

analysis when the agency did not propose to undertake a future NEPA process). Courts hold that 



146 
 

agencies must take a hard look at site-specific impacts in EAs as well as EISs. Colo. Envtl. Coal. 

v. Ofc. of Legacy Mgmt., 819 F. Supp. 2d 1193, 1209-12 (D. Colo. 2011) (requiring site-specific 

NEPA analysis in an environmental assessment even when future NEPA would occur because 

“environmental impacts were reasonably foreseeable”); Western Watersheds Project v. Abbey, 

719 F.3d 1035, 1953-54 (9th Cir. 2013) (concluding agency failure to address site-specific 

alternative in an environmental assessment violated NEPA); Fund For Animals v. Mainella, 283 

F. Supp. 2d 418, 433-34 (D. Mass. 2003) (ordering the agency to prepare an environmental 

assessment to evaluate site-specific impacts where programmatic EIS failed to address those 

impacts and deferred such analysis to a later review). “[G]eneral statements about possible 

effects and some risk do not constitute a hard look, absent a justification regarding why more 

definitive information could not be provided.” Or. Natural Res. Council Fund v. Brong, 492 F.3d 

1120, 1134 (9th Cir. 2007) (citation omitted); see also Or. Natural Res. Council Fund v. 

Goodman, 505 F.3d 884, 892 (9th Cir. 2007) (holding the Forest Service’s failure to discuss the 

importance of maintaining a biological corridor violated NEPA, explaining that “[m]erely 

disclosing the existence of a biological corridor is inadequate” and that the agency must 

“meaningfully substantiate [its] finding”). 

Analyzing and disclosing site-specific impacts is critical because where (and when and 

how) activities occur on a landscape strongly determines the nature of the impact. As the Tenth 

Circuit Court of Appeals has explained, the actual “location of development greatly influences 

the likelihood and extent of habitat preservation. Disturbances on the same total surface area may 

produce wildly different impacts on plants and wildlife depending on the amount of contiguous 

habitat between them.” New Mexico ex rel Richardson, 565 F.3d at 706. The Court used the 

example of “building a dirt road along the edge of an ecosystem” and “building a four-lane 
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highway straight down the middle” to explain how those activities may have similar types of 

impacts, but the extent of those impacts – in particular on habitat disturbance – is different. Id. at 

707. Indeed, “location, not merely total surface disturbance, affects habitat fragmentation,” and 

therefore location data is critical to the site-specific analysis NEPA requires. Id. 

These are the same touchstone criteria the Ninth Circuit applies in evaluating whether an 

EIS is adequately site-specific.  See WildEarth Guardians, 790 F.3d at 921-25 (holding EIS 

inadequate for failure to disclose location of moose range); see also Or. Nat. Desert Ass’n v. 

Rose, 921 F.3d 1185, 1189, 1190-91 (9th Cir. 2019) (holding environmental assessments 

violated NEPA by failing to establish “the physical condition” of roads and trails and authorizing 

activity without assessing the actual baseline conditions). Merely disclosing the existence of 

particular geographic or biological features is inadequate—agencies must discuss their 

importance and substantiate their findings as to the impacts. Or. Nat. Res. Council Fund v. 

Goodman, 505 F.3d 884, 892 (9th Cir. 2007) (holding EIS inadequate for failure to evaluate in 

detail impacts of ski area expansion to acknowledged biological corridor); Klamath-Siskiyou 

Wildlands Ctr. v. BLM, 387 F.3d 989, 995 (9th Cir. 2004) (holding numeration of logging acres 

and road miles insufficient to describe actual environmental effects). 

B. Condition-Based Management Generally Violates NEPA. 

Because site-specific information in an EIS is essential for a meaningful analysis of 

impacts and alternatives, the Forest Service’s condition-based management approach, as 

proposed in these regulations and as currently applied by the Agency, violates NEPA.178 

The proposed rule states that “[a] condition-based management alternative must clearly 

identify the management actions that will be undertaken, and any design elements that will be 

                                                
178 Site-specific information is also critical for an environmental assessment (EA), where the 

agency must ensure that site-specific impacts do not have the potential to be deemed significant. 



148 
 

implemented, when a certain set or range of conditions are present.” 36 C.F.R. § 

220.4(k)(proposed). This is an impossible task because the complex ecosystems that comprise 

forests cannot be boiled down to a “certain set or range of conditions.” All forest stands are not 

created equal. They vary by too many factors to capture with a few “design elements” the 

different habitat values, different spatial relationships to other habitats, different proximity to 

communities, different elevations, different slopes and aspects, different hydrology, different soil 

types, different past management and different use by people, among many other variations. In 

short, each patch of forest is unique. Hoffman on behalf of NLRB v. Cement Masons Union Local 

337, 468 F.2d 1187, 1192 (9th Cir. 1972) (holding that “each parcel of real property is unique,” 

and that each parcel “serves a unique public interest because of its location and other intangible 

factors”). Any attempt to identify a number of design elements and then to attempt to disclose 

impacts without understanding the forest at issue acre by acre, and as a whole, will fail to take 

the hard look at impacts required by the law.  

At least one EIS that purports to rely on condition-based management admits the 

limitation of the approach. The Prince of Wales Landscape Level Analysis Final EIS, analyzing 

the largest proposed timber sale in the U.S. over the last three decades, admits: “Measures of 

habitat area may be insufficient to predict the effects of habitat loss, because habitat loss has 

different effects on populations, depending on where the habitat loss occurs.  Species interactions 

also influence responses to habitat loss.”179  

The varying attributes influencing the value of a particular forest stand for habitat and 

other resources—and the divergent impacts of logging (or otherwise treating) those stands or 

building roads to them and through them—are too numerous to catalog fully, but a few examples 

                                                
179 U.S. Forest Service, Prince of Wales Landscape Level Analysis Final EIS (Oct. 2018) at 173, 

available at https://www.fs.usda.gov/Internet/FSE_DOCUMENTS/fseprd601039.pdf  

https://www.fs.usda.gov/Internet/FSE_DOCUMENTS/fseprd601039.pdf
https://www.fs.usda.gov/Internet/FSE_DOCUMENTS/fseprd601039.pdf
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suffice to prove this point. For example, few attributes are more important than forest structure. 

As the Forest Service has recognized, “[f]orest structure is important because it reflects the 

complex spatial and temporal interactions between plant growth (e.g., dispersal and 

competition), environmental gradients (e.g., geology, soils, slope, aspect, elevation, and climate), 

and disturbance (e.g., wind and logging).”180 Elevation is also key. At higher elevations, average 

temperatures may decrease, soil moisture may increase, and snowpack may linger longer, all of 

which will impact the nature and productivity of the stand. 

Connectivity and fragmentation of forest stands can have a major impact on wildlife. 

Populations can become isolated, and therefore at greater risk of local extirpation, if 

fragmentation hinders movement of individuals between subpopulations. The degree to which 

this occurs depends on species-specific dispersal capabilities, the distance between habitat 

patches, and conditions within the matrix between habitat patches.181 Mere discussions of road 

density cannot capture the potential for fragmentation. 

Different sites within or among forest stands may have different productivity based on 

soil type. For example, Karst soils in southeast Alaska’s Tongass National Forest are uniquely 

productive for forest growth, have high values for wildlife and the region’s unique cave systems, 

                                                
180 U.S. Forest Service, Tongass National Forest Land and Resource Management Plan 

Amendment Final EIS (2016) at 3-189, available at 

https://www.fs.usda.gov/Internet/FSE_DOCUMENTS/fseprd507736.pdf  
181 See, e.g., Tongass National Forest Plan Amendment Final EIS (2016) at 3-189; U.S. Forest 

Service, Roadless Area Conservation Final EIS, Landscape Analysis and Biodiversity Specialist 

Report (Nov. 2000) at 34 (describing causes and impacts of fragmentation), available at 

https://www.fs.usda.gov/Internet/FSE_DOCUMENTS/fsm8_035781.pdf  See also S. Trombulak 

& C. Frissell, Review of Ecological Effects of Roads on Terrestrial and Aquatic Communities, 

Conservation Biology, Vol. 14, No. 1 (Feb. 2000) (discussing fragmentation impacts), available 

at https://onlinelibrary.wiley.com/doi/epdf/10.1046/j.1523-1739.2000.99084.x (last viewed Aug. 

__, 2019); U.S. Forest Service, Forest Roads: A Synthesis of Scientific Information (May 2001) 

(“Fragmented populations can produce increased demographic fluctuation, inbreeding, loss of 

genetic variability, and local extinctions.”), available at 

https://www.fs.fed.us/pnw/pubs/gtr509.pdf. 

https://www.fs.usda.gov/Internet/FSE_DOCUMENTS/fseprd507736.pdf
https://www.fs.usda.gov/Internet/FSE_DOCUMENTS/fseprd507736.pdf
https://www.fs.usda.gov/Internet/FSE_DOCUMENTS/fseprd507736.pdf
https://www.fs.usda.gov/Internet/FSE_DOCUMENTS/fsm8_035781.pdf
https://www.fs.usda.gov/Internet/FSE_DOCUMENTS/fsm8_035781.pdf
https://www.fs.usda.gov/Internet/FSE_DOCUMENTS/fsm8_035781.pdf
https://onlinelibrary.wiley.com/doi/epdf/10.1046/j.1523-1739.2000.99084.x
https://onlinelibrary.wiley.com/doi/epdf/10.1046/j.1523-1739.2000.99084.x
https://www.fs.fed.us/pnw/pubs/gtr509.pdf
https://www.fs.fed.us/pnw/pubs/gtr509.pdf
https://www.fs.fed.us/pnw/pubs/gtr509.pdf
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are unevenly distributed, and are especially vulnerable to logging.182 The Tongass Forest Plan 

thus requires highly site-specific analysis in timber sale project planning.183 

Logging or other forest treatments can have a significant impact on stream runoff with 

much local variation. Factors influencing runoff include hillslope gradient, topography, soil type, 

rainfall, and the proportion of the watershed previously logged. Two resources that are 

particularly location-specific, vulnerable to logging, and unknown before surveying include rare 

plants and cultural resources. 

Each wildlife species has its own unique habitat needs. Different species will have 

different needs respecting forest structure, elevation, proximity to surface water, proximity to 

roads, prey availability, and habitat fragmentation. For these reasons, the specific locations 

proposed for new logging (or other forest treatment) and road construction matter a great deal for 

wildlife, for hunters, and for other people who use and enjoy the forest. 

Because impacts cannot be adequately described except at the site-specific level, the 

practices codified by the provisions for “condition-based management” are arbitrary and 

capricious. Those practices have generally involved describing a set of actions that can be used 

(different types of logging and burning) and design elements that will be applied in certain 

circumstances over a broad area (sometimes hundreds of thousands of acres), with no description 

or prediction for the location of those treatments or accompanying road construction. Without 

information about the location of proposed logging and roads within a project area, however, a 

NEPA document will never be able to provide the detailed, site-specific assessment of impacts, 

nor allow for public input at a meaningful time, as NEPA requires. 

C. Post-NEPA Analysis and Input Cannot Substitute for NEPA. 

                                                
182 Tongass National Forest Plan Amendment Final EIS (2016) at 3-28 to 3-36. 
183 Id. at 3-34. 
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Environmental analyses for current Forest Service condition-based management 

proposals often assert that specific treatment applications to specific areas will be defined only 

after the NEPA process is complete and the Agency’s decision has been made. The Forest 

Service promises a post-hoc public involvement opportunity for the public to advise the Agency 

on the site-specific appropriateness or location of the treatment. 

NEPA, however, does not permit an agency to delay gathering data about site-specific 

impacts until after the environmental review is complete. The Ninth Circuit has held that 

ascertaining baseline information during implementation is inconsistent with NEPA’s purposes 

because “an agency cannot carefully consider information about significant environmental 

impacts” and “the public is deprived of their opportunity to play a role in the decision-making 

process.” N. Plains Res. Council, Inc. v. Surface Transp. Bd., 668 F.3d 1067, 1085 (9th Cir. 

2011). Indeed, proposing “to increase the risk of harm to the environment and then perform 

studies … has the process exactly backwards.” Nat’l Parks & Conservation Ass’n v. Babbitt, 241 

F.3d 722, 733 (9th Cir. 2001), abrogated on other grounds by Monsanto Co. v. Geertson Seed 

Farms, 561 U.S. 139 (2010). See also Western Watersheds Project v. Abbey, 719 F.3d 1035, 

1953-54 (9th Cir. 2013) (where agency failed to disclose site-specific impacts and alternatives in 

a programmatic EIS, it must do so in a site-specific EA). 

Such a subsequent non-NEPA process for implementation cannot make up for the lack of 

an adequate EIS or EA. To ensure its purposes of informed decisions and meaningful public 

participation are met, NEPA contains myriad requirements that will not apply to a post-hoc, and 

ad-hoc, implementation plan. NEPA requires a detailed, site-specific analysis of the direct, 

indirect, and cumulative impacts of the proposed action and—importantly—of alternatives to it, 

including the alternative of no action. 40 C.F.R. §§ 1502.14, 1502.16, 1508.8, 1508.9 (requiring 
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EAs to evaluate alternatives). It requires a draft EIS that discloses “all major points of view” on 

these impacts. Id. § 1502.9(a). It requires a minimum of 45 days for members of the public, other 

agencies, tribes, and state and local agencies to submit comments on the draft. Id. § 1506.10(c). 

It requires the Forest Service to respond to comments in a final EIS that discusses “any 

responsible opposing view.” Id. §§ 1502.9(b), 1503.4. It requires an agency to explain the 

reasons for its final choice in a ROD.  Id. § 1505.2. For an EA, CEQ regulations require that 

agencies disclose environmental impacts, provide evidence and analysis sufficient to determine 

whether the action may have significant impacts, discuss and analyze alternatives. 40 C.F.R. § 

1508.9. 

1. Condition-Based Management Has Led to Significant Controversy and 

Litigation. 

Because condition-based management fails to provide the public or the decisionmaker 

with the necessary site-specific information, and because the Forest Service has attempted to use 

this approach to expedite consideration of massive, programmatic level decisions, these projects 

have become highly controversial and drawn objections and legal challenges that are likely to 

slow down project implementation. Thus, using condition-based management has subverted a 

key reason the Forest Service proposed this approach. 

XV. The Change to EIS Thresholds for Mining Activities Is Unlawful184  

As part of its proposal to modify regulations concerning classes of actions that normally 

require that an agency prepare an EIS, the Forest Service proposed adding the following new 

category: 

                                                
184 The proposal to remove actions that would substantially alter the undeveloped character of an 

inventoried roadless area or potential wilderness area is addressed in Section #, above. 
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(3) Class 3. Mining operations that involve surface disturbance on greater than 

640 acres over the life of the proposed action. 

36 C.F.R. § 220.7(a)(3) (proposed).185 This proposal is similar, but not identical, to that 

identified in the BLM NEPA Handbook, which states: “The following actions normally require 

preparation of an EIS: …. (7) Approval of any mining operation where the area to be mined, 

including any area of disturbance, over the life the mining plan is 640 acres or larger in size.”186 

The proposal would encourage the Forest Service to prepare an EA, and thus to assume 

no potential for significant impacts, for actions that would involve the creation of road networks, 

waste rock dumps, leach piles, and massive pits up to a square mile in size. Mines far smaller in 

size are likely to degrade – and have significantly degraded – the natural environment. In fact, 

according to the Associated Press, 40 percent of headwaters of the Western U.S. watersheds have 

been polluted by mining with hard-rock mines producing around 50 million gallons of 

contaminated waters daily, threatening water supplies of downstream communities.187 

Further, the proposed provision does not specify that the 640 acres of surface disturbance 

be contiguous. This means that mining impacts could be spread out over, and damage values on, 

a much greater area. The proposed provision is also unclear as to whether the 640-acre limit 

refers to surface disturbance on Forest Service lands. If the mine overlaps significant private or 

state surface but “only” 500 acres of Forest Service surface, would the provision apply? If so, it 

would violate NEPA’s requirement to consider all a project’s impacts. At a minimum, the Forest 

                                                
185 This provision appears in part to replace the provision in current regulations that directs the 

agency to when “approving a plan of operations for a mine that would cause considerable surface 

disturbance in a potential wilderness area.” 36 C.F.R. § 220.5(a)(2)(iii). 
186 BLM NEPA Handbook, H-1790-1 (Jan. 2008) at 70, available at 

https://www.blm.gov/sites/blm.gov/files/uploads/Media_Library_BLM_Policy_Handbook_h179

0-1.pdf. 
187 See M. Brown, Associated Press, 50M gallons of polluted water pours daily from US mine 

sites (Feb. 20, 2019), available at https://bit.ly/2Gp3M1R. 

https://www.blm.gov/sites/blm.gov/files/uploads/Media_Library_BLM_Policy_Handbook_h1790-1.pdf
https://www.blm.gov/sites/blm.gov/files/uploads/Media_Library_BLM_Policy_Handbook_h1790-1.pdf
https://www.blm.gov/sites/blm.gov/files/uploads/Media_Library_BLM_Policy_Handbook_h1790-1.pdf
https://www.blm.gov/sites/blm.gov/files/uploads/Media_Library_BLM_Policy_Handbook_h1790-1.pdf
https://bit.ly/2Gp3M1R
https://bit.ly/2Gp3M1R
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Service should clarify whether the 640 acres includes the entirety of the mine’s surface 

disturbance or only the disturbance on Forest Service lands. 

Because hard-rock mining will almost always have the potential for significant 

environmental damage no matter the size of the mine, Gunnison County urges the Forest Service 

to modify the proposal to classify any mining action to be the kind that presumptively requires 

the preparation of an EA, if not an EIS. 

XVI. The Forest Service’s Proposal Would Violate Public Participation Requirements 

Under Section 106 of the National Historic Preservation Act  

With this proposal, many more projects that would involve ground disturbing activities, 

some on a large scale, would affect historic and cultural resources, triggering National Historic 

Preservation Act (“NHPA”) requirements. If the Forest Service proceeds with this rulemaking, 

the Agency will no longer be able to use NEPA to comply with NHPA’s requirements for public 

participation. While an agency could theoretically provide opportunities for input outside of the 

NEPA process, the Proposed Rule itself does not address this need. As a result, even as a best 

case scenario, the Forest Service would have two different kinds of project-level processes for its 

CEs: one, for projects with impacts to historic resources, that involves the public, and another 

that does not, with no guidance to line officers about the competing approaches and no 

predictability from the public’s perspective. This would not create an efficient decision-making 

process.  

Like NEPA, the NHPA is a “procedural statute requiring government agencies to stop, look, 

and listen before proceeding.”  Dine Citizens Against Ruining Our Env't v. Bernhardt, 923 F.3d 

831, 839 (10th Cir. 2019) (citation omitted). Specifically, Section 106 of NHPA requires the 

Forest Service to consider the effect of its actions on any “historic property” before 

implementing that action.  54 U.S.C. § 306108.  A “historic property” is “any prehistoric or 
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historic district, site, building, structure, or object included on, or eligible for inclusion on, the 

National Register, including artifacts, records, and material remains relating to the district, site, 

building, structure, or object.”  Id. § 300308.  There are four basic steps to complying with this 

requirement. 

• First, the Forest Service must “[d]etermine and document the area of potential effects.”  

36 C.F.R. § 800.4(a)(1).  The “area of potential effects” is “the geographic area or areas 

within which an [action] may directly or indirectly cause alterations in the character or 

use of historic properties.”  Id. § 800.16(d). 

• Second, the Forest Service must “identify historic properties within the area of potential 

effects.”  Id. § 800.4(b).  This requires a reasonable and good faith effort.  Id. § 

800.4(b)(1).  

• Third, if the Forest Service determines that no historic properties are present it must 

convey that finding to State and Tribal Historic Preservation Offices.  Id. § 800.4(d).  If 

those Offices do not object to that finding, the Section 106 process is complete.  If the 

Forest Service finds that historic properties are present, it must determine if those 

properties will be adversely impacted by the project.  Id. § 800.5.  “An adverse effect is 

found when [an action] may alter, directly or indirectly, any of the characteristics of a 

historic property that qualify the property for inclusion in the National Register in a 

manner that would diminish the integrity of the property's location, design, setting, 

materials, workmanship, feeling, or association.” Id. § 800.5(a)(1).  An “adverse effect” 

“may include reasonably foreseeable effects caused by the undertaking that may occur 

later in time, be farther removed in distance or be cumulative.”  Id.   It may also include 
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“[i]ntroduction of visual, atmospheric or audible elements that diminish the integrity of 

the property's significant historic features.”  Id. § 800.5(a)(2)(v). 

• Fourth, if the action will adversely impact a historic property, the Forest Service, in 

consultation with other parties, must “develop and evaluate alternatives or modifications 

to the undertaking that could avoid, minimize, or mitigate adverse effects on historic 

properties.”  Id. § 800.6(a).  If consultation is unsuccessful, the Advisory Council on 

Historic Preservation, in most circumstances, is required to provide official advisory 

comments to the Forest Service.  See id. § 800.7. 

“The views of the public are essential to informed Federal decision-making in the section 106 

process.”  Id. § 800.2(d)(1).  As a result, to comply with Section 106, the Forest Service must 

“seek and consider the views of the public in a manner that reflects the nature and complexity of 

the undertaking and its effects on historic properties . . . [and] provide the public with 

information about an undertaking and its effects on historic properties and seek public comment 

and input.”  Id. § 800.2(d)(1)-(2) (emphasis added).  Specific to step four – developing 

alternatives and modifications to mitigate adverse effects on historic properties – the Forest 

Service is explicitly instructed to “provide an opportunity for members of the public to express 

their views on resolving adverse effects of the [action to] . . . ensure that the public's views are 

considered in the consultation.”  Id. § 800.6(a)(4).  

The most straightforward approach to meeting these requirements, and the approach 

specifically contemplated in the NHPA regulations, is to “coordinate compliance with section 

106 . . . with any steps taken to meet the requirements of the National Environmental Policy 

Act.”  Id. § 800.8(a)(1).  But that approach has limitations.  First, even if an action has been 

categorically excluded from NEPA review, an agency must still provide public notice and 
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comment opportunities pursuant to NHPA if the project constitutes “an undertaking.”  Id. § 

800.8(c).  Because an “undertaking” is any “project, activity, or program funded in whole or in 

part under the direct or indirect jurisdiction of a Federal agency,” many Forest Service actions 

will qualify as undertakings necessitating public participation in Section 106 review.  See § 

800.16(y).  Second, for non-CE actions, and CE projects that constitute “undertakings,” the 

Forest Service can rely on its NEPA procedures to fulfill Section 106’s requirements but only if, 

among other things, the Forest Service “[i]dentif[ies] historic properties and assess[es] the effects 

of the [action] on such properties,” “involves the public,” and “[d]evelop[s] in consultation with 

identified consulting parties alternatives and proposed measures that might avoid, minimize or 

mitigate any adverse effects of the [project] on historic properties.”  Id. § 800.8(c).  If an 

agency’s approach to NEPA does not meet those requirements, they must be provided separately 

to comply with NHPA. 

Several elements of the Proposed Rulemaking reduce the threshold of public involvement 

below that required by NHPA, preventing the Forest Service from using its NEPA process to 

comply with NHPA and requiring the Agency to provide public participation opportunities 

beyond those contemplated in the Proposed Rule.  The most dramatic example is the combined 

effect of eliminating scoping for projects authorized with CE and drastically expanding the scope 

of projects that can be authorized with CEs.  Use of the “restoration” CE would allow the Forest 

Service to implement up to 4,200 acres of commercial logging with no public comment 

opportunity.  Proposed 36 C.F.R. § 220.5(e)(26). Projects of such significant size are almost 

guaranteed to intersect historic properties in many parts of the country requiring the Forest 

Service to “seek public comment and input” under NHPA.  Id. § 800.2(d)((2).  Because the 

Agency’s NEPA regulations would not provide that opportunity, the Agency would have to 
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provide other opportunities for public engagement, diminishing any supposed efficiency gains 

achieved by excluding the projects from public review under NEPA.  Failure to involve the 

public in those circumstances, as currently contemplated by the “restoration” CE, would violate 

NHPA.  

The Forest Service runs into similar problems in its effort to authorize “condition-based 

management.”  Under that approach, rather than identify locations for treatment, and therefore 

areas where historic properties may be impacted, the Forest Service would identify only 

“conditions” in its decisions, and it would later implement treatments at the site-specific level 

without further public involvement or analysis.  There are two NHPA problems with this 

approach.  First, NHPA requires the Forest Service to “[d]etermine and document the area of 

potential effects.”  Id. § 800.4(a)(1).  If the Forest Service does not know where its treatments 

will occur, it cannot determine the area of potential effects.  The Forest Service may be able to 

execute a programmatic agreement, allowing it to evaluate potential impacts to historic 

properties as it determines where treatments will occur, but that approach seems likely to result 

in efficiency losses, not gains.  Instead of concluding its NEPA and NHPA obligations and then 

moving forward with project implementation, the Forest Service would have to continually 

consult with the public, tribes, and State and Tribal Historic Preservation Offices as it attempts to 

implement its “condition-based” project, modifying its plans along the way.  See id. § 800.14(b) 

(describing requirements for programmatic agreements).  The Forest Service could potentially 

avoid this requirement by completing a “worst case scenario” NHPA and NEPA analysis at the 

beginning but assessing impacts in areas the Forest Service ultimately chooses not to “treat” is 

similarly likely to result in efficiency losses, not gains.  Second, identification of historic 

properties under this “condition-based” approach would again trigger the requirement to “seek 
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public comment and input” under NHPA.  Id. § 800.2(d)((2).  Condition-based management 

creates the possibility that the Forest Service will have to virtually continually seek public 

comment as it identifies new locations for treatments and new historic properties in those 

locations.  That process is out of step with the expected coordination of NEPA and NHPA 

reviews and is likely to only slow project implementation. 

The use of DNAs also creates problems for NHPA compliance.  Courts have upheld BLM’s 

use of DNAs for Section 106 purposes but only where the DNA independently fulfilled that 

Agency’s NHPA obligations.  See Summit Lake Paiute Tribe of Nevada v. U.S. Bureau of Land 

Mgmt., 496 F. App'x 712 (9th Cir. 2012).  Use of DNAs does not allow agencies to escape their 

Section 106 responsibilities.  

Finally, NHPA regulations require the Forest Service to consider an action’s likely effects on 

historic properties when determining whether to prepare an environmental impact statement.  See 

36 C.F.R. § 800.8.  That is precisely that type of question that is appropriately considered in an 

EA.  Even if an agency chooses not to complete an EA, with the hope that it can utilize a CE, it 

must consider a project’s effects on historic properties before making that decision.  As a result, 

the agency must have some idea of the effect of its actions on historic properties before deciding 

to use a CE.  This is not an efficiency gain – the agency will have to consider that same questions 

either before signaling its intent to use a CE or while preparing an EA.  Failure to do so would 

violate both NEPA and the NHPA.  

XVII. Recommended Changes. 

The Forest Service should abandon the Proposed Rulemaking because the Proposed Rule 

is not supported by the administrative record and is arbitrary, capricious, and not in accordance 

with law. 5 U.S.C. 706(2)(A). Instead, the Agency should focus on addressing the demonstrable 



160 
 

barriers to effective project planning: the lack of adequate, funding, training, and staffing related 

to environmental assessment and implementation. These are internal cultural and structural 

problems unrelated to NEPA. 

If the Agency continues in a rulemaking, it should develop a new rule that actually helps 

the Forest Service implement science-based projects without shortcutting its legal obligations or 

causing unnecessary harm to values that are important to the public.  

XVIII. The Proposed Rule is a “Major rule” for Purposes of the Congressional Review Act 

(CRA). 

Although the Proposed Rule indicates that “Pursuant to the Congressional Review 

Act (5 U.S.C. 801 et seq.), the Office of Information and Regulatory Affairs [“OIRA”] 

designated this rule as not a ‘major rule’, as defined by 5 U.S.C. 804(2),”188 given the 

environmental and socioeconomic impacts likely caused by this rule, Gunnison County disputes 

this determination. Moreover, while OIRA makes the initial determination of whether a rule is 

major or non-major, the Government Accountability Office generally issues opinions to 

members of Congress regarding whether a rule is major or non-major.189 Gunnison County also 

reminds the Forest Service that the CRA applies to both major and non-major rules.190 

XIX. The Forest Service Should Pause Efforts to Revise the Forest Service Manual and 

Handbook. 

The Notice of Proposed Rulemaking states that the Forest Service “will propose revisions 

to its directives, Forest Service Handbook (FSH 1909.15) and Manual (FSM 1950), in 

conjunction with this rulemaking” and will publish a subsequent notice in the Federal Register 

                                                
188 84 Fed. Reg. 27,551. 
189 Congressional Research Service, The Congressional Review Act: Frequently 

Asked Questions, R43992 (April 17, 2015). 
190 Id. 



announcing the availability of the proposed directives and information on how to comment. 191 

This suggests the Agency may intend to prepare draft revised directives prior to finalizing the 

Proposed Rule. Given the wide-ranging and significant deficiencies with the Proposed Rule 

identified throughout these comments, the Forest Service should not proceed with revising its 

directives unless and until the rule is finalized. This is common practice in the Agency, with 

many recent rulemakings of varying scope being completed prior to the Agency revising its 

directives. 192 To proceed with revising the directives prior to finalizing a rule of such magnitude 

and controversy would constitute a waste of taxpayer resources. 

Respectfully submitted, 

DruJidB~~ 
David Baumgarten 

Gunnison County Attorney 
200 E Virginia Ave 
Gunnison, CO 81230 
(P) 970-641-5300 

Email: dbaumgarten@gunnisoncounty .org 

191 84 Fed. Reg. at 27,550. Any revisions to the current FSH and FSM are subject to mandatory 
notice and opportunity for public comment. 36 C.P.R. part 216. 
192 E.g., 2012land management planning rule, 36 C.P.R. part 219 (revised directives finalized in 
2015); 2015 over-snow vehicle rule, 36 C.P.R. part 212, subpart C (revised directives finalized in 
2016); 2018 public notice and comment for Forest Service directives, 36 C.P.R. part 216 (revised 
directives n:ot yet released for public review). 
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